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APPEAL AND ERROR

Abandonment of issues—equitable distribution—unpaid distributive award 
—tort claims—On appeal from an action to enforce an equitable distribution order 
granting a distributive award to plaintiff, the superior court had jurisdiction to dis-
miss plaintiff’s claims for breach of fiduciary duty and conversion for failure to state 
a claim upon which relief can be granted. Plaintiff failed to advance any argument 
about the elements of those torts, thereby abandoning any issue on the merits. 
Smith v. Rodgers, 662.

HEADNOTE INDEX
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CHILD CUSTODY AND SUPPORT

Grandparents—deceased parents—abatement of action—A child custody 
claim by a grandparent did not abate where the father was found dead in the family 
home, in which illegal drugs and paraphernalia were discovered; the mother was 
arrested and the child stayed with the paternal grandparents; the paternal grand-
parents filed a complaint for child custody against the mother and were awarded 
temporary custody; the mother died; and plaintiff, the maternal grandfather, filed 
this action for custody. Although plaintiff argued that the custody action abated 
upon the mother’s death, the single sentence on which plaintiff relied, in McIntyre  
v. McIntyre, 341 N.C. 629 (1995), constituted dicta and did not resolve the legal issue 
raised by the particular facts of the case. Considering constitutional and statutory 
law, the McIntyre rule did not apply because it was not a dispute for the care, cus-
tody, and control of the child between two parents and there was no surviving parent 
vested with constitutional rights. Rivera v. Matthews, 652.

Pending claim—new complaint—no subject matter jurisdiction—The trial 
court did not have subject matter jurisdiction to consider the maternal grandfather’s 
independent complaint for child custody against the paternal grandparents where 
both parents were deceased, the paternal grandparents had been awarded tempo-
rary custody, and that action had not abated. The proper procedure for plaintiff was 
to file a motion to intervene and a motion for custody in the pending custody action. 
Rivera v. Matthews, 652.

CIVIL PROCEDURE

Entry of default—motion to set aside—good cause—diligence in pursuit of 
matter—In a breach of contract action, the trial court did not abuse its discretion 
by denying defendant’s motion to set aside entry of default where defendant did not 
show good cause pursuant to Civil Procedure Rule 55(d). Defendant took no action 
during the two months following a Court of Appeals decision in the matter (regard-
ing the denial of defendant’s motion to dismiss for lack of subject matter jurisdic-
tion), and he admitted that he did not fully comply with the terms of the separation 
agreement and the property settlement. Jones v. Jones, 606.

CONSTITUTIONAL LAW

Speedy trial—length of delay—Barker factors—The trial court’s ruling on a 
motion for speedy trial was remanded where the twenty-eight month delay between 
arrest and trial was enough to trigger further analysis. The appeal was insufficiently 
developed for analysis and determination where the trial court did not consider all 
of the factors under Barker v. Wingo, 407 U.S. 514 (1972). State v. Sheridan, 697.

Speedy trial—pro se motion—representation by counsel—Defendant’s pro 
se motion for a speedy trial, made while defendant was represented by counsel, 
was properly before the Court of Appeals where the trial court ruled on the motion. 
State v. Sheridan, 697.

COURTS

Law of the case—decision of Supreme Court—motion for relief from judg-
ment—consideration by trial court—The trial court erred by considering the 
substance of plaintiff’s Rule 60(b)(6) motion for relief from judgment, which argued 
that he was entitled to relief because a U.S. Supreme Court opinion, decided after 
the N.C. Supreme Court’s opinion in his case, was “now controlling.” The trial court 
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lacked discretion to consider the substance of the motion because the N.C. Supreme 
Court’s decision was the law of the case. But the trial court’s denial of plaintiff’s 
motion was affirmed since it was the correct result—even if correct for the wrong 
reason. McLaughlin v. Bailey, 647.

CRIMINAL LAW

Felony death by vehicle—prosecutor’s closing argument—propriety—In a 
prosecution for multiple crimes arising from a hit-and-run that killed a pedestrian, 
the trial court was not required to intervene in the prosecutor’s closing argument, 
where the entirety of the closing argument correctly stated the law regarding impair-
ment and the trial court’s instruction on impairment was not challenged by defen-
dant. Moreover, the State’s appeal to the jury to be the voice and conscience of the 
community when considering the verdict was not so grossly improper that interven-
tion was required. State v. Shelton, 681.

DAMAGES AND REMEDIES

Surveyor’s negligence—costs of prior litigation—no statutory authoriza-
tion —Plaintiffs did not sufficiently allege damages against a surveyor where their 
alleged damages consisted of costs associated with prior litigation to quiet title 
against the landowner who hired the surveyor, an action in which the surveyor was 
not a party. Costs are entirely creatures of legislation; plaintiffs did not cite any stat-
ute authorizing them to recover court costs and attorney fees in this action. Lamb 
v. Styles, 633.

DIVORCE

Equitable distribution—distributive award—death of spouse—not claim 
against estate—In an action to enforce an equitable distribution order granting a 
distributive award to plaintiff, plaintiff’s declaratory judgment claim was not time-
barred by the provisions of Chapter 28A, since the distributive award was not part 
of the decedent’s estate (of plaintiff’s former spouse), and plaintiff was therefore 
not required to adhere to Chapter 28A’s filing and notice requirements. The equitable 
distribution order vested in plaintiff a property right and did not constitute a claim 
against decedent’s estate. Smith v. Rodgers, 662.

ENGINEERS AND SURVEYORS

Negligence—liability to adjoining landowner—sufficiency of allegations—
Plaintiffs’ allegations of a breach of a duty to exercise ordinary care were not suf-
ficient to survive a motion to dismiss in a negligence action against a surveyor by an 
adjoining landowner. The liability of a surveyor to an adjoining landowner had not 
then been addressed by the Court of Appeals, but plaintiff argued several reasons for 
the Court of Appeals to adopt a rule holding surveyors accountable for such dam-
ages. Plaintiffs also alleged a breach of the common law duty to exercise ordinary 
care. Lamb v. Styles, 633.

Surveyors—liability—general negligence principles—Plaintiffs, adjoining land-
owners, did not identify a duty of care owed by an allegedly negligent surveyor to a 
non-reliant third party. Cases involving whether a professional owes a third party 
a duty of care are often analyzed based on negligent misrepresentation. Applying 



vi

ENGINEERS AND SURVEYORS—Continued

that standard, plaintiffs did not sufficiently allege that they were within the class 
of people intended to rely on the survey or to whom the survey would be supplied. 
Even though plaintiffs argued that negligent misrepresentation did not apply, plain-
tiffs still needed to show that defendants’ conduct induced them to act in reliance. 
Lamb v. Styles, 633.

Surveyors—negligence—causation—Plaintiffs, adjoining landowners who 
brought a negligence action against a surveyor, did not sufficiently allege that defen-
dants’ survey was the proximate cause of their damages where plaintiffs alleged that 
defendant wrongfully created a cloud on the title of plaintiffs’ property. There were 
doubts about whether the plat was apparently valid; if any party relied on defen-
dants’ plats, then the liability would be with the encroaching party rather than with 
defendants. Lamb v. Styles, 633.

Surveyors—standard of care—no statutory standard—The legislature intended 
its rules on surveying to protect property interests in North Carolina. Neither 
N.C.G.S. § 89C-2, stating that surveying is subject to regulation, nor provisions in the 
administrative code regulating the profession created a specific standard of care for 
surveyors. Lamb v. Styles, 633.

Surveyors—statute of limitations—ten years—no expansion of duty of 
care—The fact that the statute of limitations for surveyors is ten years rather than 
the three years of other professional negligence claims does not create or expand 
surveyors’ duty of care. Statutes of limitations are purely procedural bars to bringing 
claims and affect only the remedy and not the right to recover. Lamb v. Styles, 633.

EVIDENCE

Felony death by vehicle—officer testimony—prejudice analysis—In a prosecu-
tion for multiple crimes arising from a hit-and-run that killed a pedestrian, defendant 
failed to show that he was prejudiced by the exclusion of testimony of an investigat-
ing officer that he did not charge defendant with driving while impaired immediately 
after the collision. Even if the trial court erred by sustaining the State’s objection, 
it was apparent that defendant was not charged separately with that offense, a fact 
acknowledged by the prosecutor during closing argument. State v. Shelton, 681.

INDICTMENT AND INFORMATION

Information—express waiver of indictment—guilty plea—motion for appro-
priate relief—Defendant was entitled to relief from two criminal convictions 
where he was charged by a bill of information that did not include or attach an 
express waiver of indictment pursuant to N.C.G.S. § 15A-642(c). The lack of a formal 
waiver deprived the trial court of jurisdiction to accept defendant’s guilty plea and 
enter judgment on the convictions. State v. Nixon, 676.

JURISDICTION

Equitable distribution—claim for unpaid distributive award—deceased 
spouse—correct court—In an action to enforce an equitable distribution (ED) 
order granting a distributive award to plaintiff, plaintiff’s declaratory judgment claim 
filed as part of decedent’s estate matter should have been dismissed by the superior 
court. The distributive award to plaintiff did not belong to decedent (her former 
spouse) and did not become part of his estate when he died. Exclusive jurisdiction 
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over ED belonged to the district court, which is where plaintiff must enforce her 
claim. Smith v. Rodgers, 662.

JUVENILES

Appeal of commitment—mootness—juvenile turning 18 years old during 
appeal —The Court of Appeals dismissed as moot an appeal of a juvenile commit-
ment order where the juvenile reached the age of 18 years during the pendency of 
the appeal. In re B.B., 604.

MOTOR VEHICLES

Felony death by vehicle—impairment—sufficiency of evidence—In a prosecu-
tion for multiple crimes arising from a hit-and-run that killed a pedestrian, the State 
presented sufficient evidence from which the jury could reasonably infer that (1) 
defendant was appreciably impaired due to ingesting two controlled substances that 
were present in a blood sample taken after the incident and (2) that the impairment 
was a proximate cause of the victim’s death. Both controlled substances have as pos-
sible side effects drowsiness or dizziness; defendant failed to see the victim standing 
at the side of the road; he admitted he did not know he had struck a human being 
in the collision; and despite his brakes malfunctioning, he continued to drive all the 
way to his home. State v. Shelton, 681.

SATELLITE-BASED MONITORING

Lifetime monitoring—order—no evidence—An order that defendant would be 
subject to satellite-based monitoring for the remainder of his life was remanded for 
proper analysis and determination under N.C.G.S. § 14-208.40A where no evidence 
was presented in support of the order. State v. Sheridan, 697.

SEXUAL OFFENSES

Sexual offense in parental role—mistrial denied—statement of expert—
The trial court did not abuse its discretion in a prosecution for sexual offense in 
a parental role by denying a mistrial where an expert witness stated that the child 
was neglected because her mother allowed her to stay with defendant, who had a 
criminal history. The trial court immediately sustained defendant’s objection and 
instructed the jury not to consider the remark. Furthermore, the disclosure of defen-
dant’s history of criminality was vague and did not suggest that defendant had been 
convicted of anything. State v. Sheridan, 697.

Sexual offense in parental role—sufficiency of evidence—parent-child rela-
tionship—There was sufficient evidence of a parent-child relationship in a prosecu-
tion for sexual offense in a parental role where defendant paid for a fourteen-year-old’s 
care and support at a time when she was legally unable to work and maintain herself, 
made numerous representations to others of his parental and supervisory role over 
the child, indicated to police that he was her godfather, represented to a friend that 
he was trying to help her and get her enrolled in school, and told his other girlfriends 
that the victim was his daughter. There was no indication that he was a friend of the 
family, and he initiated a relationship of trust by approaching the victim with refer-
ence to his daughter, who was the same age, and he was always present when the 
two girls were hanging out at his house. State v. Sheridan, 697.
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SPECIFIC PERFORMANCE

Breach of contract—separation agreement—refinance of debt—parties’ 
intent—In a breach of contract action, the trial court did not abuse its discretion by 
ordering specific performance to achieve the original intent of the parties’ separation 
agreement and property settlement (the Agreement). Since plaintiff-ex-wife satisfied 
the mortgage on the former marital residence and the outstanding balance on an 
equity line of credit through a refinance in order to lower her monthly payments, 
and since both of those debts were defendant-ex-husband’s responsibility under the 
Agreement, the trial court achieved the parties’ original intent by ordering defendant 
to pay plaintiff a monthly sum until the date the mortgage had originally been sched-
uled to be paid off and to pay a lump sum for the equity line balance (representing 
the payoff amount as of the date of separation). Jones v. Jones, 606.

Sufficiency of evidence—alimony—income, savings, and expenses—There 
was sufficient evidence to support the trial court’s finding and conclusion that defen-
dant had the ability to comply with an order for specific performance of a separation 
agreement and property settlement, where there were numerous findings regarding 
defendant’s income, savings, and monthly expenses. Jones v. Jones, 606.

WORKERS’ COMPENSATION

Lent employees—right to control day-to-day work—exclusivity of Industrial 
Commission’s jurisdiction—A mechanic who was lent to a plywood manufactur-
ing company by a staffing company was a special employee of the plywood com-
pany for purposes of workers’ compensation law. Pursuant to the contract between 
the two companies, the plywood company had the right to control the mechanic’s 
day-to-day work, establishing the mechanic’s status as its special employee. The 
Industrial Commission had exclusive jurisdiction over claims arising from the 
mechanic’s death in a workplace accident at the plywood plant. Estate of Belk  
v. Boise Cascade Wood Prods., L.L.C., 597.



ix

SCHEDULE FOR HEARING APPEALS DURING 2020

NORTH CAROLINA COURT OF APPEALS

Cases for argument will be calendared during the following weeks:

January 6 and 20 (20th Holiday) 

February 3 and 17

March 2, 16 and 30

April 13 and 27

May 11 and 25 (25th Holiday)

June 8

July None Scheduled

August 10 and 24

September 7 (7th Holiday) and 21

October 5 and 19

November 2, 16 and 30





 IN THE COURT OF APPEALS 597

ESTATE OF BELK v. BOISE CASCADE WOOD PRODS., LLC

[263 N.C. App. 597 (2019)]

THE ESTATE OF WILLIAM BELK, By And THrOugH  
TAQuITTA BELK, AdMInISTrATrIX, PLAInTIFF 

v.
BOISE CASCAdE WOOd PrOduCTS, L.L.C., A MEMBEr OF  

BOISE CASCAdE COMPAny, JOHn dOE 1 And JOHn dOE 2, dEFEndAnTS

No. COA18-542

Filed 5 February 2019

Workers’ Compensation—lent employees—right to control day-to-
day work—exclusivity of Industrial Commission’s jurisdiction

A mechanic who was lent to a plywood manufacturing com-
pany by a staffing company was a special employee of the plywood 
company for purposes of workers’ compensation law. Pursuant to 
the contract between the two companies, the plywood company 
had the right to control the mechanic’s day-to-day work, establish-
ing the mechanic’s status as its special employee. The Industrial 
Commission had exclusive jurisdiction over claims arising from the 
mechanic’s death in a workplace accident at the plywood plant.

Judge BRYANT concurring in result only.

Appeal by Defendant Boise Cascade Company from order entered 
11 December 2017 by Judge David Thomas Lambeth, Jr., in Lee County 
Superior Court. Heard in the Court of Appeals 13 November 2018.

Muller Law Firm, PLLC, by Tara Davidson Muller, and The 
Hunt Law Firm, by Anita B. Hunt and Ralph A. Hunt, Jr., for 
Plaintiff-Appellee.

Husch Blackwell, LLP, by William E. Corum, and Teague, Campbell, 
Dennis & Gorham, LLP, by Jennifer B. Milak, for Defendant-
Appellant Boise Cascade Wood Products, L.L.C.

DILLON, Judge.

Defendant Boise Cascade Company (“Boise Cascade”)1 appeals 
from the trial court’s order denying its motion for summary judgment. 

1. Pursuant to motion allowed 6 August 2018, Boise Cascade Company has been 
substituted for Boise Cascade Wood Products, L.L.C., as the defendant in this case. We 
conform the caption in this opinion to the previous documents in this line.
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[263 N.C. App. 597 (2019)]

Boise Cascade contends that exclusive jurisdiction over this case 
belongs to the Industrial Commission, because Boise Cascade was a 
“special employer” of the deceased. After careful review, we reverse.

I.  Background

Boise Cascade is a limited liability company which owns and oper-
ates a plywood manufacturing plant in Moncure. Boise Cascade entered 
into an Agreement for Temporary Services with a staffing company, 
Aerotek, Inc. (“Aerotek”), to provide temporary personnel for the plant. 
Pursuant to their Agreement for Temporary Services, Aerotek recruited 
William Belk as a candidate for a mechanic position in Boise Cascade’s 
maintenance department.

In August 2014, Mr. Belk began working at the Boise Cascade plant. 
On 26 September 2015, after working at the Boise Cascade plant for 
more than a year, Mr. Belk was killed in a workplace accident when a 
machine he was repairing collapsed.

Mr. Belk’s estate (“Plaintiff”) brought a workers’ compensation 
claim against Aerotek before the Industrial Commission and received an 
award of death benefits.

In April 2016, Plaintiff instituted this civil action against Boise 
Cascade seeking damages for Mr. Belk’s death. Boise Cascade then filed 
to dismiss, which was denied. Boise Cascade subsequently moved for 
summary judgment, which, after a hearing on the matter, was also denied.

Boise Cascade appeals.

II.  Appellate Jurisdiction

This appeal is interlocutory. Typically, “[t]he denial of a motion 
for summary judgment is an interlocutory order and is not appeal-
able.” Harris v. Walden, 314 N.C. 284, 286, 333 S.E.2d 254, 256 (1985). 
Nonetheless, “the denial of a motion concerning the exclusivity provi-
sion of the Workers’ Compensation Act affects a substantial right and 
thus is immediately appealable.” Fagundes v. Ammons Dev. Grp., Inc., 
___ N.C. App. ___, ___, 796 S.E.2d 529, 532 (2017). Therefore, we con-
clude that the appeal is timely.

Plaintiff, though, argues that Boise Cascade has not properly 
appealed from the correct judgment. N.C. R. App. P. 3(d) (“The notice  
of appeal required to be filed . . . shall designate the judgment or order 
from which appeal is taken[.]”). Boise Cascade’s notice of appeal cites 
to the order denying summary judgment as the order being appealed. 
Plaintiff, though, argues that this order was void. Specifically, Plaintiff 
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contends that the trial court’s denial of Boise Cascade’s prior motion to 
dismiss was, essentially, an order denying summary judgment because 
the trial court considered matters outside the complaint. Therefore, 
Plaintiff contends, the subsequent order denying summary judgment 
was void and any appeal should have been taken from the first order. We 
disagree with Plaintiff.

The record shows that Boise Cascade did initially file a Rule 12(b)(6) 
motion to dismiss and that the trial court entered an order denying  
that motion. Plaintiff notes that in defense to the Rule 12(b)(6) motion 
it submitted approximately twenty-seven (27) pages of documents 
to the trial court, thus transforming the Rule 12(b)(6) motion into a 
motion for summary judgment.

It is true that “[a] Rule 12(b)(6) motion to dismiss for failure to state 
a claim is . . . converted to a Rule 56 motion for summary judgment when 
matters outside the pleadings are presented to and not excluded by the 
court.” Stanback v. Stanback, 297 N.C. 181, 205, 254 S.E.2d 611, 627 
(1979). However, “the trial court [is] not required to convert a motion 
to dismiss into one for summary judgment simply because additional 
documents [are] submitted.” Pinney v. State Farm Mut. Ins. Co., 146 
N.C. App. 248, 252, 552 S.E.2d 186, 189 (2001). Where it is clear from the 
record, namely from the order itself, that the additional materials were 
not considered by the trial court, the 12(b)(6) motion is not converted 
into a Rule 56 motion. Id.

Here, the order denying Boise Cascade’s Rule 12(b)(6) motion does 
not mention that the trial court considered anything beyond the plead-
ings. The order merely states that the court’s decision was made after 
“having reviewed the pleadings and having heard and considered the 
arguments of Counsel[.]” At best, the trial court’s language converted 
the Rule 12(b)(6) motion, which properly focuses only on the com-
plaint, into a Rule 12(c) motion, which focuses on all of the pleadings. 
We, therefore, deny Plaintiff’s motion to dismiss Boise Cascade’s appeal.

III.  Analysis 

This appeal is from the denial of Boise Cascade’s motion for sum-
mary judgment. We review an appeal from summary judgment de novo, 
to determine whether, in the light most favorable to the nonmoving 
party, there is any genuine issue of material fact and whether any party 
is entitled to judgment as a matter of law. In re Will of Jones, 362 N.C. 
569, 573, 669 S.E.2d 572, 576 (2008). “If there is any question as to the 
weight of evidence, summary judgment should be denied.” Marcus Bros. 
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Textiles, Inc., v. Price Waterhouse, LLP, 350 N.C. 214, 220, 513 S.E.2d 
320, 325 (1999).

On appeal, Boise Cascade argues that the evidence showed, as a 
matter of law, that Boise Cascade was a “special employer” of Mr. Belk, 
and that, therefore, jurisdiction over Plaintiff’s action belongs exclu-
sively to the Industrial Commission. We agree.

The Workers’ Compensation Act creates an exclusive remedy 
for employees injured in work-related incidents. N.C. Gen. Stat. Ann. 
§ 97-10.1 (2013) (“[T]he rights and remedies herein granted to the 
employee . . . shall exclude all other rights and remedies of the employee 
. . . as against the employer at common law or otherwise on account of 
such injury or death.”). Where the Workers’ Compensation Act applies, 
the employee is barred from pursuing a common law negligence action 
against his employer(s), Pleasant v. Johnson, 312 N.C. 710, 713, 325 
S.E.2d 244, 247 (1985), and the trial courts are divested of jurisdiction. 
Lemmerman v. A.T. Williams Oil Co., 318 N.C. 577, 579, 350 S.E.2d 83, 
85 (1986).

Our Supreme Court has recognized that an employee may be in both 
the employment of his primary, general employer, and also be “lent” 
as a special, temporary employee to a secondary, special employer. 
Leggette v. J. D. McCotter, Inc., 265 N.C. 617, 625, 144 S.E.2d 849, 855 
(1965); Leonard v. Tatum & Dalton Transfer Co., 218 N.C. 667, 671, 12 
S.E.2d 729, 731 (1940); Baker v. State, 200 N.C. 232, 235, 156 S.E. 917, 
918 (1931). But the lent employee is not automatically an employee of 
both the general and the special employer for the purpose of workers’ 
compensation. Id.

Our Supreme Court has held that “[t]he crucial test in determin-
ing whether a servant furnished by one person to another becomes the 
employe [sic] of the person to whom he is loaned is whether he passes 
under the latter’s right of control with regard not only to the work to be 
done but also to the manner of performing it [] irrespective of whether 
[the latter] actually exercises that control or not.” Weaver v. Bennett, 
259 N.C. 16, 28, 129 S.E.2d 610, 618 (1963). Our Supreme Court has 
applied this test to determine whether a plaintiff-worker was a special 
employee of a defendant-company, and therefore subject to the juris-
diction of the Industrial Commission in seeking compensation/damages 
when he was injured on the job. Moody v. Kersey, 270 N.C. 614, 621, 
155 S.E.2d 215, 220-21 (1967); see also Rouse v. Pitt County Memorial 
Hosp., 343 N.C. 186, 197-98, 470 S.E.2d 44, 51 (1996) (applying the 
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Weaver “right to control” test to determine whether a borrowed worker 
was a special employer).

Whether a lent worker became a special employee of the entity to 
whom he was lent is a question of fact. And, in a civil action, where the 
evidence is sufficient to create a genuine issue of fact on this issue, our 
Supreme Court has instructed that the determination is to be decided 
by the jury. See Weaver, 259 N.C. at 30, 129 S.E. 2d at 620 (reversing 
dismissal where evidence in the light most favorable to the plaintiff cre-
ated a genuine issue of fact regarding whether there was an employment 
relationship between the lent worker and the special employer).2 

Therefore, the question before us is whether there was a genuine 
issue of material fact before the trial court regarding whether Mr. Belk 
was a special, lent employee of Boise Cascade. For the reasons stated 
below, we conclude that the evidence established, as a matter of law, 
that Mr. Belk was, indeed, a special employee of Boise Cascade: The 
evidence conclusively establishes that control over the manner in which 
Mr. Belk performed his job passed to Boise Cascade. Accordingly, Boise 
Cascade was entitled to summary judgment.

In reaching our conclusion, we note the following uncontested facts:

The Agreement for Temporary Services between Aerotek (Mr. Belk’s 
general employer) and Boise Cascade attributes the right to control Mr. 
Belk to Boise Cascade. Specifically, in that Agreement, Boise Cascade 
clearly undertook the right to control the day-to-day work activities 
of Mr. Belk, leaving administrative/clerical functions (payroll, etc.) to 
Aerotek, providing as follows:

1. . . . [Aerotek] will be the general employer, respon-
sible for all administrative responsibilities and legal 
compliance, except as otherwise provided in this 
Agreement. Boise Cascade will be the special employer, 
responsible for day-to-day supervision and control of 
[Aerotek’s] Employees who are assigned by [Aerotek] 
to render services to Boise Cascade, pursuant to this 

2. We do not disturb a jury’s determination in a civil trial regarding the nature  
of the relationship between a lent worker and the company for whom he is working, 
where the determination is supported by evidence. However, in the context of a work-
er’s compensation claim brought before the Industrial Commission, the reviewing court 
gives no deference to the Commission’s findings on this jurisdictional issue, but reviews 
them de novo. See, e.g., Whicker v. Compass Group USA, Inc., 246 N.C. App. 791, 795-96, 
784 S.E.2d 564, 568 (2016) (reviewing “jurisdictional facts” de novo).
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Agreement . . . . Boise Cascade will also be considered 
an employer for purposes of state workers’ compen-
sation law, although [Aerotek] will retain liability for 
workers’ compensation benefits.

 . . . 

4. . . . .[Aerotek] shall have the right and responsibility to 
. . . [comply with] state and local taxes and charges inci-
dent to the provision of and payment of compensation for 
Temporary Services . . . .

5. Boise Cascade will be responsible for that portion of 
the day-to-day supervision and control of Employees as 
necessary to conduct Boise Cascade’s business and shall 
determine the general procedures to be followed by the 
Employees regarding the performance of their duties.

6. . . . [Aerotek] shall inform the Employees that both 
[Aerotek] and Boise Cascade are considered their 
employer for workers’ compensation benefits.

(Emphasis added).

Our Supreme Court has stated that “most persuasive” to the deter-
mination of special employment is whether the contract between the 
employers gives the right to control the work of the employee to  
the special employer. Harris v. Miller, 335 N.C. 379, 395, 438 S.E.2d 
731, 740 (1994) (“When a contract, written or oral, between two employ-
ers expressly provides that one or the other shall have right of control, 
solution of the [lent employee] question is relatively simple[.]” (citation 
omitted)). In its 1996 Rouse opinion, our Supreme Court repeated a 
statement it made in its 1994 Harris opinion, that “[w]here the [employ-
ers] have made an explicit agreement regarding the right of control, this 
agreement will be dispositive.” Rouse, 343 N.C. at 200, 470 S.E.2d at 52. 
But we do not take this statement to mean that a statement contained 
in the contract between the employers is conclusive on the issue of 
whether the lent worker is an employee of the special employer, not-
withstanding the use of the word “dispositive.” Rather, such an agree-
ment is merely strong evidence of the nature of the relationship between 
the lent worker and the special employer. Indeed, in Rouse, our Supreme 
Court recognized that the contract between the employers gave the right 
to control the lent workers to the special employer, but that this and 
other evidence was sufficient only to raise a genuine issue of material 
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fact as to whether there was indeed a right to control sufficient to create 
a special employment relationship. Id. at 201-02, 470 S.E.2d at 53.

In addition to the contract between Aerotek and Boise Cascade, 
there is other uncontradicted evidence demonstrating that Mr. Belk was 
a special employee of Boise Cascade. For instance, Mr. Belk was hired 
by Boise Cascade to serve as a mechanic in its maintenance department. 
Mr. Belk was fatally injured while repairing a hydraulic valve on one of 
Boise Cascade’s machines3 when part of the machine collapsed. It is 
uncontested, and therefore there is no genuine issue of fact, that Mr. 
Belk was performing the work of Boise Cascade, the special employer, 
when the incident occurred.

The evidence is uncontradicted that Boise Cascade had the right 
to control Mr. Belk with respect to the work he performed as a main-
tenance mechanic. Boise Cascade paid Mr. Belk an hourly wage. And 
Mr. Belk worked at Boise Cascade’s plant for over a year before he  
was injured.

Plaintiff relies on various points in depositions that were before the 
trial court that suggest Boise Cascade did not provide training, direc-
tion, or supervision over Mr. Belk regarding his job duties. Regardless, 
Boise Cascade had the right and ability to control Mr. Belk’s work pursu-
ant to contract.

Plaintiff claims that its proceedings in the Industrial Commission 
against Aerotek alone preclude the possibility that Boise Cascade con-
trolled Mr. Belk because the resulting Opinion and Award stated that 
“there [was] no question as to . . . nonjoinder of parties.” However, the 
Industrial Commission made no rulings in its Opinion and Award as to 
whether Aerotek controlled Mr. Belk. Rather, the parties in that proceed-
ing mutually stipulated both that there was no issue of nonjoinder and 
that Mr. Belk was an employee of Aerotek. In any event, this stipulation 
is not binding on Boise Cascade, who was not a party to that proceeding.

IV.  Conclusion

We conclude that there were no genuine questions of fact with 
respect to whether Mr. Belk was a special, lent employee of Boise 

3.  Our Supreme Court has held that a presumption exists that a lent worker remains 
the sole employee of the general employer when the worker works with expensive equip-
ment owned by the general employer. Weaver, 259 N.C. at 28-29, 129 S.E.2d at 619. But, 
here, there is no indication that Aerotek owned any equipment which was used by Mr. 
Belk. Rather, Mr. Belk was working with equipment owned by Boise Cascade.
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Cascade. Even considering the evidence in the light most favorable to 
Plaintiff, we hold that the evidence conclusively showed that Mr. Belk 
was a special employee of Boise Cascade. Necessarily, exclusive juris-
diction over Plaintiff’s claims rests in the Industrial Commission, not the 
trial court below. Therefore, we reverse the trial court’s order denying 
Boise Cascade’s motion for summary judgment.

REVERSED.

Judge ZACHARY concurs.

Judge BRYANT concurs in result only.

IN THE MATTER OF B.B. 

No. COA18-428

Filed 5 February 2019

Juveniles—appeal of commitment—mootness—juvenile turning 
18 years old during appeal 

The Court of Appeals dismissed as moot an appeal of a juvenile 
commitment order where the juvenile reached the age of 18 years 
during the pendency of the appeal.

Appeal by Juvenile from Amended Disposition and Commitment 
Order entered 14 December 2017 by Judge Robert A. Mullinax, Jr. 
in Caldwell County District Court. Heard in the Court of Appeals  
16 January 2019.

Attorney General Joshua H. Stein, by Special Deputy Attorney 
General Stephanie A. Brennan, for the State.

Morgan & Carter, PLLC, by Michelle F. Lynch, for juvenile-appellant.

MURPHY, Judge.

B.B. appeals a Disposition and Commitment Order of the Caldwell 
County District Court. Where a juvenile has already been discharged 
from the custody of a Youth Development Center by reason of his or her 
age, “the subject matter . . . has ceased to exist and the issue is moot.” 
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In re Swindell, 326 N.C. 473, 474, 390 S.E.2d 134, 135 (1990). We dismiss 
B.B.’s appeal as moot.

Our decision does not necessitate an extensive description of the 
background and procedural history of this matter. B.B. was adjudicated 
delinquent and received a Level 2 disposition of probation after admit-
ting to assault inflicting serious injury by strangulation. Over a year later, 
the State filed a Motion for Review based on its allegation that B.B. had 
violated probation terms by engaging in a physical interaction. At the 
hearing before the District Court, B.B.’s attorney moved for a continu-
ance because he had only met B.B. that afternoon and a potential wit-
ness—one of B.B.’s relatives—was unavailable to testify on that date. 
The trial court denied the motion for continuance and sentenced B.B. 
to a Level 3 disposition. B.B. was committed to a Youth Development 
Center for a minimum period of six months and an indefinite period not 
to exceed “the juvenile’s eighteenth birthday” thereafter. On appeal, B.B. 
alleges the trial court “abused its discretion in denying Juvenile’s first 
motion for a continuance in [the] probation revocation hearing . . . .”

“[A]s a general rule [our appellate courts] will not hear an appeal 
when the subject matter of the litigation has . . . ceased to exist.” 
Kendrick v. Cain, 272 N.C. 719, 722, 159 S.E.2d 33, 35 (1968) (citations 
omitted). Our appellate courts apply the mootness doctrine in juvenile 
justice cases where the juvenile has reached the age of 18 during the 
pendency of their appeal. In re Swindell, 326 N.C. at 474, 390 S.E.2d at 
135 (dismissing as moot juvenile’s appeal of trial court’s order commit-
ting him to training school where the juvenile was released during the 
pendency of his appeal); In re W.H., 166 N.C. App. 643, 648, 603 S.E.2d 
356, 360 (2004) (dismissing as moot juvenile’s appeal of trial court’s 
order regarding custody pending appeal where the juvenile had already 
served his disposition and been discharged); In re Cowles, 108 N.C. 
App. 74, 78, 422 S.E.2d 443, 445 (1992) (declining to reach arguments 
on appeal because juvenile had reached the age of 18 during pendency 
of appeal). Here, B.B. reached the age of 18 during the pendency of this 
appeal. While the briefing period closed prior to B.B.’s 18th birthday, the 
Juvenile did not file a supplemental brief addressing mootness or pres-
ent us with any collateral consequences that may stem from the dispo-
sition order in question. State v. Stover, 200 N.C. App. 506, 509-10, 685 
S.E.2d 127, 130-31 (2009). We need not reach the merits of this appeal 
and dismiss it as moot.

DISMISSED.

Judges DILLON and ARROWOOD concur.
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JOy MAnn JOnES, PLAInTIFF-APPELLEE

v.
BruCE rAy JOnES, dEFEndAnT-APPELLAnT 

No. COA18-478

Filed 5 February 2019

1. Civil Procedure—entry of default—motion to set aside—good 
cause—diligence in pursuit of matter

In a breach of contract action, the trial court did not abuse 
its discretion by denying defendant’s motion to set aside entry 
of default where defendant did not show good cause pursuant to 
Civil Procedure Rule 55(d). Defendant took no action during the 
two months following a Court of Appeals decision in the matter 
(regarding the denial of defendant’s motion to dismiss for lack of 
subject matter jurisdiction), and he admitted that he did not fully 
comply with the terms of the separation agreement and the prop-
erty settlement.

2. Specific Performance—breach of contract—separation agree-
ment—refinance of debt—parties’ intent

In a breach of contract action, the trial court did not abuse its 
discretion by ordering specific performance to achieve the original 
intent of the parties’ separation agreement and property settlement 
(the Agreement). Since plaintiff-ex-wife satisfied the mortgage on the 
former marital residence and the outstanding balance on an equity 
line of credit through a refinance in order to lower her monthly pay-
ments, and since both of those debts were defendant-ex-husband’s 
responsibility under the Agreement, the trial court achieved the par-
ties’ original intent by ordering defendant to pay plaintiff a monthly 
sum until the date the mortgage had originally been scheduled to be 
paid off and to pay a lump sum for the equity line balance (repre-
senting the payoff amount as of the date of separation).

3. Specific Performance—sufficiency of evidence—alimony—
income, savings, and expenses

There was sufficient evidence to support the trial court’s find-
ing and conclusion that defendant had the ability to comply with 
an order for specific performance of a separation agreement and 
property settlement, where there were numerous findings regarding 
defendant’s income, savings, and monthly expenses.
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Judge TYSON concurring in part and dissenting in part.

Appeal by defendant from entry of default entered 2 June 2015 by 
the Lee County Clerk of Court and orders entered 10 August 2016 and 
12 October 2017 by Judge Mary H. Wells in Lee County District Court. 
Heard in the Court of Appeals 29 November 2018.

Elizabeth Myrick Boone for plaintiff-appellee.

Wilson, Reives and Silverman, PLLC, by Jonathan Silverman, for 
defendant-appellant.

ARROWOOD, Judge.

Bruce Ray Jones (“defendant”) appeals from entry of default and 
orders denying his motion to set aside entry of default, denying his  
Rule 59 motion, and ordering specific performance. For the following 
reasons, we affirm.

I.  Background

Plaintiff initiated this breach of contract action for damages and 
specific performance by filing a verified complaint on 5 September 2013 
alleging defendant failed to comply with a separation agreement and 
property settlement entered into by the parties on 19 October 2011 as 
part of their separation and divorce. Defendant filed a motion for exten-
sion of time to file responsive pleadings on 13 September 2013 which 
was granted the same day by order of the clerk. The order allowed 
responsive pleadings through 8 November 2013. On 7 November 2013, 
defendant filed a motion to dismiss for lack of subject matter jurisdic-
tion. In the motion, defendant asserted that he had previously filed an 
action against plaintiff in Lee County with case number 12 CVD 442 to 
rescind or vacate the 19 October 2011 separation agreement and prop-
erty settlement at issue and that plaintiff’s claims in the present action 
were compulsory counterclaims in his prior action. Plaintiff filed a 
response on 13 January 2014.

Defendant’s motion to dismiss came on for hearing in Lee County 
District Court on 12 February 2014. The trial court denied the motion by 
order filed 18 March 2014. Defendant filed notice of appeal to this Court 
from the 18 March 2014 order denying his motion to dismiss on 27 March 
2014 alleging the trial court’s decision affected a substantial right. The 
appeal was heard before this Court on 25 September 2014. This Court 
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agreed the matter affected a substantial right and reviewed the appeal, 
ultimately affirming the trial court’s denial of defendant’s motion to dis-
miss in an unpublished opinion filed 17 March 2015. See Jones v. Jones, 
240 N.C. App. 88, 772 S.E.2d 13 (2015) (unpub.) COA14-507 (available 
at 2015 WL 1201332).1 This Court’s opinion was certified to the district 
court on 6 April 2015 and filed in Lee County on 8 April 2015.

Almost two months later, on 2 June 2015, plaintiff filed a motion for 
entry of default together with an attached affidavit of plaintiff’s counsel. 
Plaintiff asserted entry of default was proper because defendant failed 
to file an answer or other pleading before the time for doing so expired. 
The Lee County Clerk of Court entered default against defendant on the 
same day plaintiff filed the motion, 2 June 2015. Plaintiff then filed an 
affidavit and a motion for summary judgment on 15 June 2015.

Almost a month after entry of default, defendant filed a verified 
motion to dismiss and answer on 30 June 2015. Over a month after 
entry of default, defendant filed a motion to set aside entry of default on  
9 July 2015. Defendant asserted that entry of default should be set aside 
because “[it] was obtained without notice to [him] and as required  
by Rule 5” and because “[he] has now filed an answer in this action and 
has meritorious defenses.” Thus, defendant contended “[g]ood cause has 
been shown to set aside entry of default and it should be set aside pursu-
ant to Rule 55(d) . . . .”

The matter came on for a motions hearing on 6 April 2016. Defendant 
was represented by new counsel at the hearing because his original coun-
sel was suspended from the practice of law around 5 February 2016. At 
the hearing, the court first considered defendant’s motion to set aside 
entry of default. Defendant argued the entry of default was not proper 
because he did not have notice or receive service. Defendant further 
argued that even if entry of default was proper without notice or service, 
the court could set aside entry of default using its equitable powers. In 
opposition, plaintiff argued the entry of default was simply a ministerial 
task by the clerk when there is no responsive pleading. Plaintiff addi-
tionally argued that notice and service were not necessary for entry of 
default and, therefore, defendant has not established grounds for setting 
aside entry of default.

1. Defendant also filed notice of appeal from the trial court’s entry of summary judg-
ment in favor of plaintiff in the separate action he previously filed to rescind or vacate the 
19 October 2011 separation agreement and property settlement. That appeal was heard 
at the same time as defendant’s appeal in the present action. This Court filed a separate 
opinion in that appeal. See Jones v. Jones, 240 N.C. App. 88, 772 S.E.2d 13 (2015) (unpub.) 
COA14-236 (available at 2015 WL 1201320).
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After considering the arguments, the trial court indicated it was 
inclined to deny defendant’s motion to set aside entry of default. At 
that point, defendant’s counsel sought to postpone a decision until they 
could get an affidavit from defendant’s original counsel. Defendant’s 
counsel asserted that the affidavit would show whether or not good 
cause existed. The trial court agreed to allow defendant to file an affida-
vit of defendant’s original counsel. The next day, 7 April 2016, defendant 
filed an amended motion to set aside entry of default, which sought to 
incorporate an affidavit of his original counsel with the original motion 
to set aside entry of default. The affidavit of defendant’s original coun-
sel asserted the following grounds to support his assertion that good 
cause does exist to set aside the entry of default: the passage of time 
between filing the motion to dismiss and this Court’s decision in defen-
dant’s appeal; a State Bar grievance which defendant’s original coun-
sel was dealing with; other murder cases defendant’s original counsel 
was involved with; defendant’s defense through the litigation; alleged 
meritorious defenses; the failure of plaintiff’s counsel to provide notice 
of the motion for entry of default; and the violation of local customs 
when plaintiff’s counsel moved for entry of default without discussing 
the matter with defendant’s counsel in advance.

Plaintiff’s counsel responded by filing an affidavit on 8 April 2016. 
Plaintiff’s counsel averred that she spoke with defendant’s original coun-
sel after this Court’s decision and “asked him if [defendant] was now 
going to pay [plaintiff]. His response to me was ‘that it was the case with 
no options.’ ” Plaintiff’s counsel further averred that they felt filing the 
motion for entry of default was the best option after defendant’s origi-
nal counsel’s “comment . . . about this being ‘the case with no options’ 
along with his failure to file an answer or to respond with any informa-
tion regarding [defendant’s] willingness or unwillingness to comply with  
the [a]greement[.]”

After plaintiff submitted a proposed order and defendant filed a 
request for additional findings of fact, the trial court filed an order deny-
ing defendant’s motion to set aside entry of default on 10 August 2016. 
On the same day defendant filed a motion for a new hearing pursuant 
to Rule 59(a)(8) claiming the trial court erred by imputing his original 
counsel’s neglect to him.

The matter came back on for a hearing on 14 September 2016. At 
that time, the court considered and denied defendant’s Rule 59 motion. 
The court then proceeded to consider plaintiff’s motion for summary 
judgment and denied the motion. The matter was then scheduled for 
an evidentiary hearing, which took place on 29 September 2016 and  
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19 October 2016. After plaintiff submitted a proposed order, defendant 
filed a request for findings of fact on 9 August 2017.

On 12 October 2017, the trial court filed orders denying defendant’s 
Rule 59 motion, denying plaintiff’s summary judgment motion, and 
ordering specific performance of the separation agreement and prop-
erty settlement. On 9 November 2017, defendant filed notice of appeal 
from the trial court’s entry of default on 2 June 2015, order denying his 
motion to set aside entry of default filed on 10 August 2016, and orders 
filed on 12 October 2017 denying his Rule 59 motion and ordering spe-
cific performance.

II.  Discussion

On appeal, defendant challenges the trial court’s denial of his 
motion to set aside entry of default and the trial court’s order for spe-
cific performance.

1.  Entry of Default

[1] Defendant first argues the trial court erred in denying his motion to 
set aside entry of default. “A trial court’s decision of whether to set aside 
an entry of default, will not be disturbed absent an abuse of discretion. A 
judge is subject to a reversal for abuse of discretion only upon a showing 
by a litigant that the challenged actions are manifestly unsupported by 
reason.” Luke v. Omega Consulting Grp., LLC, 194 N.C. App. 745, 748, 
670 S.E.2d 604, 607 (2009) (citation and quotation marks omitted). Upon 
review, we find no abuse of discretion and affirm the trial court.

Rule 55(d) governs setting aside entry of default and provides that the 
trial court may set aside an entry of default “[f]or good cause shown[.]” 
N.C. Gen. Stat. § 1A-1, Rule 55(d) (2017). “What constitutes good cause 
depends on the circumstances in a particular case” and “defendant car-
ries the burden of showing good cause to set aside entry of default.” 
Luke, 194 N.C. App. at 748, 670 S.E.2d at 607 (quotation marks omitted). 
When determining if defendant has shown good cause to set aside entry 
of default, both the trial court and this Court consider the following fac-
tors: “(1) was defendant diligent in pursuit of this matter; (2) did plaintiff 
suffer any harm by virtue of the delay; and (3) would defendant suffer a 
grave injustice by being unable to defend the action.” Id.

[I]t is entirely proper for the court to give consideration to 
the fact that default judgments are not favored in the law. 
At the same time, however, it is also true that rules which 
require responsive pleadings within a limited time serve 
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important social goals, and a party should not be permit-
ted to flout them with impunity.

Howell v. Haliburton, 22 N.C. App. 40, 42, 205 S.E.2d 617, 619 (1974).

In this case, defendant emphasizes that the standard for setting 
aside entry of default is lower than that for setting aside a default judg-
ment, see Swan Beach Corolla, L.L.C. v. Cnty. of Currituck, __ N.C. 
App. __, __, 805 S.E.2d 743, 747 (2017) (“ ‘This [good cause] standard is 
less stringent than the showing of ‘mistake, inadvertence, or excusable 
neglect’ necessary to set aside a default judgment pursuant to N.C. Gen. 
Stat. § 1A-1, Rule 60(b).’ ”) (quoting Brown v. Lifford, 136 N.C. App. 379, 
382, 524 S.E.2d 587, 589 (2000)), and Coastal Federal Credit Union  
v. Falls, 217 N.C. App. 100, 108, 718 S.E.2d 192, 197 (2011) (comparing 
the standard for setting aside entry of default with the more stringent 
standard for setting aside a default judgment), and contends that he 
met the threshold of showing good cause to set aside entry of default in 
this case. Defendant compares his case to Swan Beach Corolla, L.L.C.  
v. Cnty. of Currituck, __ N.C. App. __, 805 S.E.2d 743 (2017), and  
Beard v. Pembaur, 68 N.C. App. 52, 313 S.E.2d 853, disc. review 
denied, 311 N.C. 750, 321 S.E.2d 126 (1984).

In Swan Beach, this Court explained that “[a] trial court abuses its 
discretion when the party appealing the denial of its motion to set aside 
the entry of default demonstrates that the trial court did not apply the 
proper ‘good cause’ standard in its determination.” __ N.C. App. at __, 
805 S.E.2d at 747. This Court further explained that a trial court may 
also abuse its discretion in finding that a defendant had not established 
good cause to set aside entry of default. Id. at __, 805 S.E.2d at 747 (cit-
ing Peebles v. Moore, 48 N.C. App. 497, 504, 269 S.E.2d 694, 698 (1980), 
modified and aff’d by 302 N.C. 351, 275 S.E.2d 833 (1981)).

In Swan Beach, this Court held “the trial court abused its discre-
tion by failing to apply the good cause standard when it denied [the  
d]efendant’s motion to set aside the entry of default.” Id. at __, 805 
S.E.2d at 749. This Court explained that its review of the record revealed 
“that the trial court identified no reason for its denial of [the d]efendants’ 
motion other than uncertainty as to whether the time for which [the  
d]efendants had to file an answer had run.” Id. at __, 805 S.E.2d at 748. 
This Court then went a step further in its analysis and held “that even if 
the trial court had applied the proper standard it would have abused its 
discretion in denying [the d]efendant’s motion[.]” Id. at __, 805 S.E.2d at 
749. In reaching its alternative holding, this Court analyzed the three fac-
tors set forth above and agreed with the defendants that they had been 
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vigorously pursuing the litigation and that they would suffer a grave 
injustice given the size of the judgment and the nature of the claims. 
Id. at __, 805 S.E.2d at 748-49. In concluding the defendants were vigor-
ously pursuing the litigation, this Court explained that within a week 
of this Court’s decision overturning the trial court’s grant of the defen-
dant’s prior motion to dismiss, “counsel for [the d]efendants promptly 
resumed discussions with [the p]laintiffs’ counsel regarding discovery 
scheduling and other tasks related to continuing the litigation” and  
“[t]wo days before [the p]laintiffs’ counsel sought entry of default, 
counsel had scheduled a meeting to discuss settlement.” Id. at __, 805 
S.E.2d at 749. This Court further noted that the entry of default was a 
surprise to the defendants, who submitted a proposed answer and filed 
a motion to set aside entry of default six days after entry of default. Id. 
at __, 805 S.E.2d at 749.

In Beard, to which this Court referred in Swan Beach, see __ N.C. 
App. at __, 805 S.E.2d at 748, this Court reviewed the trial court’s denial 
of the plaintiff’s motion to set aside entry of default on the defendant’s 
counterclaim and held the trial court abused its discretion. Beard, 68 
N.C. App. at 55-56, 313 S.E.2d at 855-56. This Court explained in Beard 
that the plaintiff cited both Rule 55 and Rule 60 and specifically referred 
to “excusable neglect” and “meritorious defense” in the motion to set 
aside the entry of default and it was unclear from the trial court’s order 
whether the trial court applied the proper “good cause” standard. Id. at 
56, 313 S.E.2d at 855. This Court, however, held that “[e]ven if the trial 
court used as its standard, ‘good cause,’ as set forth in Rule 55(d), the 
trial court abused its discretion” because the record indicated that “dis-
covery was being pursued vigorously by the parties; that [the] plaintiff’s 
counsel thought, albeit erroneously, that service was not perfected on 
[the] defendant until . . . four days before the entry of default; and that 
all matters in [the] defendant’s [c]ounterclaim related to the . . . subject 
of all material allegations in the plaintiff’s [c]omplaint.” Id. at 56, 313 
S.E.2d at 855-56.

First and foremost, unlike in Swan Beach and Beard, it is clear the 
trial court applied the “good cause” standard in this case. The trial court 
made a finding and issued a conclusion directly stating that “[d]efendant 
has failed to show good cause for his failure to file a responsive pleading 
in this matter.”

Furthermore, the trial court did not abuse its discretion in its good 
cause analysis. As this Court noted in both Swan Beach and Beard, the 
unique facts in each case must be considered. While we may have arrived 
at a result different from that of the trial court if we were to review the 
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matter de novo, we simply cannot say that the trial court abused its dis-
cretion in this instance.

This Court’s analysis in both Swan Beach and Beard emphasized 
that the defaulting party was vigorously pursuing the litigation at the 
time of the entry of default. That does not appear to be the case follow-
ing the appeal to this Court in the present action. Defendant attempts 
to broaden the scope of this Court’s review on appeal by asserting that  
“[i]t cannot be said that [he] was anything other than diligent in pursu-
ing issues relating to the subject agreement . . . .” In doing so, defendant 
conflates this action with the action he previously filed to rescind and 
vacate the separation agreement and property settlement and contends 
he vigorously litigated both actions all the way to this Court. Defendant 
contends his participation in the two actions has included taking part 
in depositions and court hearings, submitting affidavits, and conduct-
ing other discovery. Furthermore, despite defendant’s acknowledgment 
that his answer was untimely by weeks, defendant emphasizes that he 
has submitted an answer raising defenses along with another motion  
to dismiss.

Indeed, in the order denying defendant’s motion to set aside entry of 
default, the trial court found that defendant had vigorously litigated this 
action and asserted meritorious defenses. Yet, contrary to defendant’s 
assertion that he was actively pursuing his case through the time of the 
entry of default and unlike in Swan Beach, in which the parties immedi-
ately resumed discussions regarding discovery and litigation following 
this Court’s decision on appeal, nothing in the record in this case indi-
cates defendant took any action related to this particular case following 
the filing of this Court’s decision on 17 March 2015 and the certifica-
tion of that opinion to the district court on 6 April 2015. Based on the 
record in this case, the trial court found counsel for the parties contin-
ued to communicate between the time this Court’s decision was filed on  
17 March 2015 and entry of default on 2 June 2015. Those communica-
tions, however, were directed toward discovery, trial preparation, and 
continuances in a separate action by plaintiff against defendant’s current 
wife for alienation of affection; they have nothing to do with the present 
case. The only evidence of communications between counsel concerning 
this particular case was the affidavit of plaintiff’s counsel, in which coun-
sel explains she communicated with defendant’s counsel, who indicated 
there were no options after this Court’s decision on appeal.

Additionally, we note that after this Court upheld the validity of the 
separation agreement and property settlement in defendant’s appeal 
in his separate action to rescind and vacate the agreement, see Jones  
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v. Jones, 240 N.C. App. 88, 772 S.E.2d 13 (2015) (unpub.) COA14-236 
(available at 2015 WL 1201320), the only issues for determination in 
this action were whether defendant breached the agreement and what 
plaintiff was entitled to recover as a result of any breach. Defendant 
has admitted to his unilateral reduction in payments toward obligations 
under the separation agreement and property settlement. Furthermore, 
the trial court denied plaintiff’s motion for summary judgment and ulti-
mately considered evidence related to the affirmative defenses asserted 
in the untimely answer submitted by defendant. Defendant had the 
opportunity at trial to contest plaintiff’s evidence of his ability to comply 
and the amount of damages. Thus, it does not appear that defendant has 
suffered a grave injustice as a result of the entry of default.

Given that defendant took no action regarding this case between 
the filing of this Court’s decision on his appeal and the entry of default, 
and because defendant admits to not fully complying with the terms  
of the separation agreement and property settlement when coupled 
with the fact that defendant was able to contest plaintiff’s evidence 
at trial, this case is distinguishable from Swan Beach and Beard. The 
trial court did not abuse its discretion in this case.

Moreover, the trial court found that “[d]efendant failed to state a rea-
son in his [m]otion for his inattention to the process.” Defendant argues 
this finding is not supported by the evidence. However, the record shows 
that the only grounds asserted in the motion to set aside filed on 9 July 
2015 were that defendant previously appeared in the action, the motion 
for entry of default and the entry of default do not bear a certificate of 
service, entry of default was obtained without notice, and defendant had 
filed an answer after entry of default. The motion did not explain why 
defendant did not timely answer the complaint.

It was not until defendant’s motion came on for hearing and the trial 
court indicated the motion would be denied that defendant requested, 
and the trial court allowed defendant’s replacement counsel to file an 
affidavit of defendant’s original counsel. The trial court, however, did 
not allow defendant to file an amended motion to change the basis 
asserted in the original motion. While the affidavit submitted shows that 
defendant’s original counsel was dealing with several unrelated matters 
during the relevant time, the affidavit continues to maintain that it was 
defendant’s original counsel’s opinion that plaintiff’s counsel should 
have provided notice of their motion for entry of default. Defendant’s 
original counsel also candidly admits in the affidavit that it “slipped [his] 
mind that [he] needed to file additional responsive pleadings after th[is 
Court] entered its decision.”
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Considering both the motion to set aside entry of default filed on  
9 July 2015 and the affidavit, we hold the trial court’s finding is supported 
by the record. The trial court did not abuse its discretion in denying 
defendant’s motion to set aside entry of default in this case.

2.  Specific Performance

[2] Defendant also argues the trial court erred in various ways in its 
order for specific performance. We are not convinced.

This Court has explained that, “the equitable remedy of specific per-
formance may be ordered only if no adequate remedy exists at law, and 
the party who is ordered to specifically perform is capable of doing so.” 
Lasecki v. Lasecki, __ N.C. App. __, __, 809 S.E.2d 296, 302 (2017) (cita-
tions omitted).

The sole function of the equitable remedy of specific per-
formance is to compel a party to do that which in good 
conscience he ought to do without court compulsion. The 
remedy rests in the sound discretion of the trial court, and 
is conclusive on appeal absent a showing of a palpable 
abuse of discretion.

Munchak Corp. v. Caldwell, 46 N.C. App. 414, 418, 265 S.E.2d 654, 657 
(1980) (citations omitted), modified on other grounds, 301 N.C. 689, 273 
S.E.2d 281 (1981).

Defendant first takes issue with the portion of the trial court’s order 
for specific performance requiring him to continue paying plaintiff the 
sum of $3,750.00 per month in alimony until the time that the mort-
gage on the former marital residence was scheduled to be paid in full. 
Defendant contends this portion of the order was in error because plain-
tiff voluntarily satisfied the mortgage on the former marital residence 
on 27 November 2012, which defendant contends triggered a reduction 
in his alimony payments. Defendant also takes issue with that portion 
of the trial court’s order for specific performance ordering him to pay 
$16,080.66 to plaintiff after plaintiff satisfied an outstanding balance on 
an equity line of credit with BB&T that was defendant’s responsibility 
under the separation agreement and property settlement. Defendant 
argues these alleged errors were the result of the trial court adopting 
plaintiff’s position that there was a subsequent oral agreement between 
the parties concerning the refinance of the mortgage on the former mari-
tal residence.

We address these issues together and, upon review, hold the trial 
court did not abuse its discretion in fashioning an equitable remedy in 
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this instance to achieve the original intent of the parties and ordering 
specific performance.

In regards to the responsibilities of the parties for the mortgage and 
the equity line of credit, the separation agreement entered into by the 
parties includes the following relevant provisions:

6. . . . [Defendant] shall assume sole liability for the out-
standing second mortgage to BB&T, pay in full within 
48 months from the date of this agreement, and hold 
[plaintiff] harmless therefrom.

13. . . . The [c]amper currently owned by the parties is 
hereby transferred, set over, and assigned to [defen-
dant] as his sole and separate property. The [c]amper 
was purchased through the BB&T Home Equity Line 
of Credit for which [defendant] assumes sole liability. 
[Defendant] shall make regular payments on this [l]ine 
of [c]redit and make no further withdrawals. He shall 
pay this [l]ine of [c]redit in full within 48 months of 
this agreement.

18. . . . [Defendant] agrees to pay to [plaintiff] as [a]limony 
the sum of $3,750.00 per month on the first day of each 
month beginning [1 November 2011] and on the first 
day of each month thereafter . . . . At such time as 
the former marital residence mortgage is paid in full, 
[defendant’s] alimony obligation shall be reduced 
by $1,444.00, the amount of the mortgage payment. 
The payments for alimony to [plaintiff], as provided 
herein, are fixed payments, and shall not be modified 
or changed, except by further written agreement of 
the parties.

In plaintiff’s 5 September 2013 complaint, plaintiff asserted the fol-
lowing allegations that defendant breached his obligations under the 
separation agreement and property settlement:

7. That [d]efendant has breached the parties’ agreement 
in that he has failed to pay the monthly alimony of 
$3,750.00 in full since [7 December 2012].

8. Despite [p]laintiff’s demands, the [d]efendant has con-
tinued to unilaterally reduce his alimony payments 
since [7 December 2012.] Defendant owes [p]laintiff 
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alimony in the amount of $6,678.13 as arrearages as of 
[16 August 2013]. 

9. That there was an outstanding balance of $26,020.97 
on the [e]quity [l]ine of [c]redit with BB&T on [the] 
date of separation. Defendant had purchased a 
camper for his use on [9 September 2011] with an 
initial cost of $16,020.97. Defendant made minimal 
monthly payments on the [e]quity [l]ine of [c]redit 
until [27 November 2012]. On [25 September 2012],  
[d]efendant represented to [p]laintiff that he would pay 
off the portion of the outstanding second mortgage 
to BB&T which consisted of the funds used to pur-
chase his [c]amper with the initial cost of $16,020.97 
on [9 September 2011]. Plaintiff relied to her detri-
ment on [d]efendant’s representation and obtained 
financing to combine the first and second mort-
gages to decrease the monthly payment on or about  
[27 November 2012]; however, [d]efendant then 
refused to pay to [p]laintiff the outstanding balance 
for the [c]amper unless she agreed to his demand 
to renegotiate the alimony provisions of the subject  
[s]eparation [a]greement and [p]roperty [s]ettlement. 
Defendant was distributed the camper in the parties 
[s]eparation [a]greement and [p]roperty [s]ettlement; 
however, [p]laintiff now is solely obligated to BB&T 
for the total previous equity line balance. Plaintiff 
has made 9 payments since the refinance of the two 
mortgages. It is equitable that [d]efendant should 
reimburse [p]laintiff for the entire $26,020.97 date of 
separation equity line balance.

Both parties acknowledge that the evidence showed that plaintiff 
satisfied the mortgage on the former marital residence on 27 November 
2012 when she refinanced the mortgage in order to reduce the monthly 
payment. In connection with the refinance, plaintiff paid the outstanding 
balance on the equity line of credit with BB&T and refinanced it together 
with the mortgage on the former marital residence. Up to that point, 
defendant had made minimum payments on the equity line of credit to 
keep from defaulting. Defendant, however, argues that no competent evi-
dence was presented regarding conversations between him and plaintiff 
about the refinance of the debt. Defendant objected when plaintiff testi-
fied defendant had requested the refinance and plaintiff admitted that 
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she did not directly communicate with defendant. At that time, plaintiff 
indicated the conversation was through counsel.

In any event, without making findings about any subsequent con-
versation or oral agreement between the parties, the trial court found 
as follows:

12. That the [d]efendant began to unilaterally reduce his 
alimony payments on [7 December 2012] and has con-
tinued to do so. Defendant owed [p]laintiff alimony in 
the amount of $6,678.13 as arrearages as of [16 August 
2013] and $81,678.13 as of October 2016. . . .

13. That [d]efendant has breached the parties’ agreement 
in that he has failed to pay the monthly alimony of 
$3,750.00 in full since [7 December 2012].

. . . .

17. That there was an outstanding balance of $26,020.97 
on the [e]quity [l]ine of [c]redit with BB&T on [the] 
date of separation. Defendant had purchased a camper 
for his use on [9 September 2011] with an initial cost 
of $16,020.97 which was paid out of funds from the 
BB&T [h]ome [e]quity [l]ine of [c]redit. Defendant 
received the [c]amper pursuant to the [a]greement, 
and was to make regular payments on this [l]ine of 
[c]redit, make no further withdrawals, and pay the  
[l]ine of [c]redit in full within 48 months of the [a]gree-
ment. Defendant made minimal monthly payments on 
the [e]quity [l]ine of [c]redit until [27 November 2012]. 
Plaintiff refinanced the [m]ortgage and [e]quity [l]ine 
of [c]redit in order to reduce her monthly payment. 
Although said refinance extinguished the outstanding 
equity line, [d]efendant has not paid the balance of  
[e]quity [l]ine of [c]redit that he promised to pay under 
the [a]greement.

. . . .

41. That the [p]laintiff is entitled to judgment against the 
[d]efendant in the amount of $6,678.13 for past due 
and unpaid alimony.

42. That it is equitable for the [p]laintiff to receive a 
judgment requiring the [d]efendant to pay to [p]
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laintiff the amount of $16,080.66 representing the date  
of separation payoff amount of the [e]quity [l]ine of  
[c]redit with BB&T within 12 months of the date  
of this [o]rder.

43. In addition to the specific performance provision of 
the parties’ [s]eparation [a]greement and [p]roperty 
[s]ettlement, the [p]laintiff’s remedies at law are inad-
equate to enforce the agreement in that performance 
of the agreement involves future payments and activi-
ties which cannot adequately be addressed by way of 
judgment against the [d]efendant. Defendant should 
be required to specifically perform his obligation to 
pay alimony pursuant to this agreement, . . . as well as 
his payments for the BB&T second mortgage on the 
former marital residence.

Based on these findings, the trial court concluded that “[p]laintiff is enti-
tled to an order of specific performance of [d]efendant’s support obliga-
tion as provided in the parties’ [a]greement” and ordered, in pertinent 
part, as follows:

1. That [p]laintiff is granted specific performance of the 
[d]efendant’s obligations as provided in the parties’ 
[s]eparation [a]greement and [p]roperty [s]ettlement 
dated [19 October 2011].

2. That [d]efendant shall pay to [p]laintiff alimony that 
was due in the amount of $6,678.13 as arrearage as of 
[16 August 2013] plus monies for failure to perform 
since [16 August 2013].

3. That [d]efendant shall pay [p]laintiff the sum of 
$3,750.00 per month as alimony on the first day  
of each month and shall continue to pay [p]laintiff ali-
mony as provided in the [s]eparation [a]greement and 
[p]roperty [s]ettlement paragraph 18. At such time 
that the date that the former marital residence mort-
gage was scheduled to be paid in full, prior to [p]lain-
tiff refinancing, [d]efendant’s alimony obligation shall 
be reduced by $1,444.00 per month.

4. That [d]efendant is ordered and required to pay to 
[plaintiff] the [e]quity [l]ine balance in the amount of 
$16,080.66 within twelve (12) months from the entry 
of this [o]rder.
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Defendant’s argument on appeal is that the trial court improperly 
reformed the separation agreement and property settlement so that he 
is required to pay what was contemplated at the time the separation 
agreement and property settlement was executed, even after plaintiff 
satisfied the mortgage and equity line of credit that he was obligated to 
pay. Defendant contends the trial court erred because it must uphold 
the plain language of the original agreement. We do not agree the trial 
court erred.

Our Supreme Court has long recognized that “[t]he heart of a con-
tract is the intention of the parties, which is to be ascertained from 
the expressions used, the subject matter, the end in view, the purpose 
sought, and the situation of the parties at the time.” Gould Morris Elec. 
Co. v. Atlantic Fire Ins. Co., 229 N.C. 518, 520, 50 S.E.2d 295, 297 (1948). 
That is no different when the contract is a separation agreement.

“Questions relating to the construction and effect of sepa-
ration agreements between a husband and wife are ordi-
narily determined by the same rules which govern the 
interpretation of contracts generally. Whenever a court is 
called upon to interpret a contract its primary purpose  
is to ascertain the intention of the parties at the moment 
of its execution.”

Gilmore v. Garner, 157 N.C. App. 664, 666, 580 S.E.2d 15, 17-18 (2003) 
(quoting Lane v. Scarborough, 284 N.C. 407, 409-10, 200 S.E.2d 622,  
624 (1973)).

As stated above, the terms of the separation agreement and prop-
erty settlement concerning the mortgage and equity line of credit are  
as follows:

6. . . . [Defendant] shall assume sole liability for the out-
standing second mortgage to BB&T, pay in full within 
48 months from the date of this agreement, and hold 
[plaintiff] harmless therefrom.

13. . . . The [c]amper currently owned by the parties is 
hereby transferred, set over, and assigned to [defen-
dant] as his sole and separate property. The [c]amper 
was purchased through the BB&T Home Equity Line 
of Credit for which [defendant] assumes sole liability. 
[Defendant] shall make regular payments on this [l]ine 
of [c]redit and make no further withdrawals. He shall 
pay this [l]ine of [c]redit in full within 48 months of 
this agreement.
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18. . . . [Defendant] agrees to pay to [plaintiff] as [a]limony 
the sum of $3,750.00 per month on the first day of each 
month beginning [1 November 2011] and on the first 
day of each month thereafter . . . . At such time as 
the former marital residence mortgage is paid in full, 
[defendant’s] alimony obligation shall be reduced 
by $1,444.00, the amount of the mortgage payment. 
The payments for alimony to [plaintiff], as provided 
herein, are fixed payments, and shall not be modified 
or changed, except by further written agreement of 
the parties.

There is nothing in the record to suggest that the parties contem-
plated a refinance of the mortgage and equity line of credit would termi-
nate defendant’s obligations to pay the debts. It appears that the intent 
of the parties was that defendant would pay $3,750.00 in alimony per 
month until the mortgage on the marital property at the time of the 
separation agreement and property settlement was executed was “paid 
in full,” not merely satisfied in a refinance with the debt rolling over 
into a new mortgage. To hold otherwise would shift from defendant to 
plaintiff the original mortgage obligation. In the same way, it appears 
that the intent of the parties was that defendant would pay the entirety  
of the outstanding balance on the equity line of credit. Defendant testi-
fied that at the time of the agreement, it was his intention to pay $3,750.00 
in alimony per month and to pay off the equity line of credit. The subse-
quent refinance of the mortgage and equity line of credit could not have 
changed the intention of the parties at the time they entered into the 
separation agreement and property settlement. The separation agree-
ment and property settlement does not specifically address the situation 
presented here. However, it is clear from the plain language of the agree-
ment and defendant’s own testimony that it was the intent of the parties 
that defendant was to be responsible for paying the balance of both the 
equity line directly and the mortgage via paying an additional $1,444.00 
per month in alimony until the mortgage was paid in full.

In the order for specific performance, the trial court requires defen-
dant to pay no more and no less towards the mortgage on the former 
marital residence than the parties intended when they entered into the 
separation agreement and property settlement. Specifically, defendant 
is obligated to pay “$3,750.00 per month as alimony” in accordance with 
the separation agreement and property settlement until “the date that 
the former marital residence mortgage was scheduled to be paid in full, 
prior to [p]laintiff refinancing[; then d]efendant’s alimony obligation 
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shall be reduced by $1,444.00 per month.” (Emphasis added). With the 
reduced, but extended mortgage payments on the former marital resi-
dence following the refinance, plaintiff may receive more in alimony  
in the short term than is necessary to make the mortgage payments on 
the former marital residence. However, that is by no means a financial 
benefit to plaintiff who will be making mortgage payments long after 
defendant’s alimony payments have been reduced by $1,444.00 to 
exclude any contribution to the mortgage. As indicated above, because 
the order for specific performance requires defendant to pay $3,750.00 
in alimony until the time the former marital residence mortgage was 
scheduled to be paid in full, defendant’s obligation is limited to what was 
contemplated at the time the separation agreement and property settle-
ment was entered into by the parties. Likewise, the order for specific 
performance does not require defendant to pay any more towards the 
equity line of credit than he was obligated to pay under the separation 
agreement and property settlement. Specifically, the trial court ordered 
defendant to “pay to [plaintiff] the [e]quity [l]ine balance in the amount 
of $16,080.66 within twelve (12) months from the entry of [the o]rder].”

Upon review of the record in his case, we hold the trial court did 
not abuse its discretion in ordering specific performance to achieve the 
intent of the parties. The order for specific performance is equitable as it 
achieves the parties’ intent, as shown by a full reading of the separation 
agreement and property settlement and by defendant’s own testimony. 
To hold otherwise would provide a windfall to defendant who would 
escape his obligation to satisfy the former marital residence mortgage in 
the form of alimony until the former marital residence mortgage is paid 
in full.

[3] Lastly, defendant contends the trial court erred in ordering specific 
performance because he lacked the means and ability to comply with 
the agreement.

Plaintiff bears the burden of showing the defendant has the ability to 
comply with an order for specific performance. See Reeder v. Carter, 226 
N.C. App. 270, 276, 740 S.E.2d 913, 918 (2013). Moreover, the trial court 
must issue findings concerning the defendant’s ability to pay before it 
orders specific performance. Edwards v. Edwards, 102 N.C. App. 706, 
709, 403 S.E.2d 530, 531 (1991) (citing Cavenaugh v. Cavenaugh, 317 
N.C. 652, 657, 347 S.E.2d 19, 23 (1986)). Yet, 

[i]n finding that the defendant is able to perform a sepa-
ration agreement, the trial court is not required to make 
a specific finding of the defendant’s present ability to 
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comply as that phrase is used in the context of civil con-
tempt. In other words, the trial court is not required to 
find that the defendant possess[es] some amount of cash, 
or asset readily converted to cash prior to ordering spe-
cific performance.

Condellone v. Condellone, 129 N.C. App. 675, 683, 501 S.E.2d 690, 696 
(1998) (quotation marks and citations omitted).

In addition to the payments discussed above for alimony in arrears, 
alimony yet to be paid, and for compensation for the repayment of the 
equity line of credit, the trial court ordered defendant to “immediately 
designate [p]laintiff as beneficiary of [a] life insurance policy on his life 
with a face value of at least $300,000.00” and to “maintain the 12.743 
acres [that comprises the former marital residence].” The trial court spe-
cifically found in finding of fact number 37 and concluded in conclusion 
of law number 3 that “[d]efendant has had and continues to have the 
means and ability to comply with the terms of the [separation agreement 
and property settlement].”

Defendant now contends there is insufficient evidence in the record 
to support the trial court’s finding and conclusion that he has the abil-
ity to comply. Defendant also takes issue with the trial court allowing 
plaintiff to testify concerning her cost of living and financial future. 
Defendant contends plaintiff’s testimony was irrelevant, speculative, 
and merely plaintiff’s opinion.

Upon review, we hold there was sufficient evidence to support the 
trial court’s many unchallenged findings regarding defendant’s financial 
situation and ability to comply. Specifically, the trial court made find-
ings that defendant lives with his current wife on three acres of land in 
a mobile home; his current wife has stopped working at the age of 54; 
defendant and his current wife have made improvements to the mobile 
home so that her mother is able to live with them instead of in a nurs-
ing home; defendant has voluntarily assumed the support for two addi-
tional people since executing the separation agreement and property 
settlement; defendant’s current wife receives a distribution of $1,500.00 
per month from her 401-k plan; defendant has monthly expenses total-
ing $3,000.00 for three people without including alimony; defendant has 
incurred $15,000.00 in legal fees in actions against plaintiff; beginning 
in June 2013, defendant increased his vehicle payment from $350.00 
per month to $500 per month for four months and then increased his 
vehicle payment again to $1,000.00 per month for six months until he 
paid $2,078.15 to pay the loan off in April 2014; defendant’s current wife 
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obtained a new vehicle with a $646.54 per month payment; defendant 
and his current wife purchased six spaces in trailer park that they rent 
for $350.00 per month, totaling $2,100.00 per month in income; defen-
dant has continued to contribute to his retirement at Duke Energy in 
2016 making contributions of $10,556.18 and receiving employer contri-
butions of $4,524.06; defendant maintains a life insurance policy with his 
current wife named as the beneficiary; as of 11 September 2016, defen-
dant’s gross earnings for the year from Duke Energy were $75,401.32; 
defendant received federal and state income tax returns for 2012 total-
ing $13,668.00; defendant and his current wife have received federal 
and state income tax returns for their joint filings for 2013 through 2015 
totaling $46,233.00; defendant has a balance of $163,969.00 in one retire-
ment account, $179,013.00 in another individual retirement account, and 
$257,656.00 in a 401-k plan; defendant has not withdrawn any money 
from his retirement accounts or 401-k plan; defendant’s BB&T joint 
savings account contained over $100,000.00 from December 2013 until 
August 2015 when his new wife withdrew $80,000.00 by online transfer.

We hold these numerous findings support the trial court’s ultimate 
finding and conclusion that “[d]efendant has had and continues to have 
the means and ability to comply with the terms of the [separation agree-
ment and property settlement].” The record in this case established a 
valid agreement, a breach of that agreement, and defendant’s ability 
to comply with the order for specific performance. Consequently, any 
error in allowing plaintiff’s testimony regarding her own finances into 
evidence was harmless. The trial court did not abuse its discretion in 
ordering specific performance in this case.

III.  Conclusion

For the reasons discussed, we affirm both the trial court’s denial 
of defendant’s motion to set aside entry of default and the trial court’s 
order for specific performance.

AFFIRMED.

Judge INMAN concurs.

Judge TYSON concurs in part, concurs in result in part, and dissents 
per separate opinion.

TYSON, Judge, concurring in part, concurring in the result in part, 
dissenting in part.
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I concur with that portion of the majority’s opinion which affirms 
under an abuse of discretion standard of review the trial court’s denial 
of defendant-husband’s motion to set aside entry of default pursuant to 
North Carolina Rule of Civil Procedure 55(d). I also concur in result only 
to affirm that portion of the trial court’s order requiring defendant to 
specifically pay the balance of the equity line of credit. Defendant agreed 
to assume that liability under the parties’ separation agreement and he 
received the camper the equity line of credit was used to purchase. The 
trial court’s order for defendant to compensate plaintiff for the equity 
line puts him in no different a position than he otherwise would have 
been, and is in accordance with what the parties’ agreed to under the 
plain terms of the separation agreement. 

I respectfully dissent from that portion of the majority’s opinion 
which affirms the trial court’s order of specific performance requiring 
defendant to pay arrearages on and prospective alimony in the amount 
of $3,750.00 per month. This order is based upon the trial court’s 
re-writing the parties’ express agreement and erroneous conclusion that 
the parties intended defendant’s alimony obligation would be reduced by 
$1,444.00 per month “[a]t such time as the date that the former marital 
residence mortgage was scheduled to be paid in full, prior to plaintiff 
refinancing[.]” (Emphasis supplied). 

The trial court’s conclusion and the majority opinion’s holding are 
contrary to the express and plain language agreed to by the parties in 
the separation agreement. This agreement provides a condition prec-
edent for defendant’s alimony obligation to be reduced by $1,440.00 per 
month “[a]t such time as the former marital residence mortgage is paid 
in full[.]” (Emphasis supplied). See, e.g., In re Foreclosure of Goforth 
Properties, Inc., 334 N.C. 369, 375, 432 S.E.2d 855, 859 (1993) (“A condi-
tion precedent is an event which must occur before a contractual right 
arises[.]” (citation omitted)). The trial court misconstrued the mortgage 
pay-off condition precedent to reduce defendant’s monthly alimony, 
ventured outside the four corners of the agreement, and failed to make 
any findings of fact of whether the mortgage on the former marital resi-
dence was “paid in full” upon the refinance. 

I.  Standard of Review

The Supreme Court of North Carolina has held that separation 
agreements are privately agreed-upon contracts and are to be inter-
preted according to principles of contract law. Lane v. Scarborough, 284 
N.C. 407, 409, 200 S.E.2d 622, 624 (1973). “The proper interpretation of 
a contractual provision presents a question of law, which is reviewed de 
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novo by this Court.” Reaves v. Hayes, 174 N.C. App. 341, 345, 620 S.E.2d 
726, 729 (2005) (citation omitted). 

Our Supreme Court has also held: “When a contract is in writing 
and free from any ambiguity which would require resort to extrinsic evi-
dence, or the consideration of disputed fact, the intention of the parties 
is a question of law.” Bicycle Transit Authority v. Bell, 314 N.C. 219, 227, 
333 S.E.2d 299, 304 (1985) (citations omitted). “[W]here the terms of a 
separation agreement are plain and explicit, the court will determine 
the legal effect and enforce it as written by the parties.” Tyndall-Taylor  
v. Tyndall, 157 N.C. App. 689, 692, 580 S.E.2d 58, 61 (2003) (emphasis 
supplied) (citation and internal quotation marks omitted). “[C]ourts fol-
low the general rule that the parties are free to contract according to 
their own judgment and the reasonableness of their engagements will 
not be entered into.” Gas House, Inc. v. Southern Bell Telephone Co., 
289 N.C. 175, 183, 221 S.E.2d 499, 505 (1976), overruled in part on other 
grounds by State ex rel. Utilities Comm. v. Southern Bell, 307 N.C. 541, 
299 S.E.2d 763 (1983). 

When applying the terms and conditions of a contract, our Supreme 
Court has held: “It is a well-settled principle of legal construction that it 
must be presumed the parties intended what the language used clearly 
expresses, and the contract must be construed to mean what on its face 
it purports to mean.” Hagler v. Hagler, 319 N.C. 287, 294, 354 S.E.2d 
228, 234 (1987) (emphasis supplied and citation omitted). The intent of 
the parties is determined by reviewing the plain written language of the 
contract. Bueltel v. Lumber Mut. Ins. Co., 134 N.C. App. 626, 631, 518 
S.E.2d 205, 209 (1999).

“Whether or not the language of a contract is ambiguous or unam-
biguous is a question for the court to determine.” Piedmont Bank and 
Trust Co. v. Stevenson, 79 N.C. App. 236, 240, 339 S.E.2d 49, 52 (1986). 

“Where the parties have put their agreement in writing, it is 
presumed that the writing embodies their entire agreement.” Dellinger  
v. Lamb, 79 N.C. App. 404, 408, 339 S.E.2d 480, 482 (1986). The parol 
evidence rule provides “that, in the absence of fraud or mistake or 
allegation thereof, parol testimony of prior or contemporaneous 
negotiations or conversations inconsistent with the writing, or which 
tend to substitute a new or different contract from the one evidenced 
by the writing, is incompetent.” Phelps v. Spivey, 126 N.C. App. 693, 697, 
486 S.E.2d 226, 229 (1997) (emphasis and citation omitted).

“[A] contract is to be interpreted as written, as if there is no dis-
pute with respect to the terms of the contract and they are plain and 
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unambiguous, there is no room for construction.” Lowe’s v. Hunt, 30 
N.C. App. 84, 86, 226 S.E.2d 232, 234 (1976) (emphasis supplied) (quota-
tion marks and citation omitted). “It is the general law of contracts that 
the purport of a written instrument is to be gathered from its four cor-
ners, and the four corners are to be ascertained from the language used 
in the instrument.” Light Co. v. Bowman, 229 N.C. 682, 693-94, 51 S.E.2d 
191, 199 (1949) (citations omitted).

In Neal v. Marrone, our Supreme Court stated:

[W]here the parties have deliberately put their engage-
ments in writing in such terms as import a legal obligation 
free of uncertainty, it is presumed the writing was intended 
by the parties to represent all their engagements as to the 
elements dealt with in the writing. Accordingly, all prior 
and contemporaneous negotiations in respect to those ele-
ments are deemed merged into the written agreement. 

239 N.C. 73, 77, 79 S.E.2d 239, 242 (1953). Another court applying these 
well-settled principles of contract law stated: “Absent some violation of 
law or transgression of a strong public policy, the parties to a contract 
are basically free to make whatever agreement they wish, no matter 
how unwise it may appear to a third party.” Rowe v. Great Atlantic & 
Pac. Tea Co., 385 N.E.2d 566, 569 (1978) (emphasis supplied).

“When the language of the contract is clear and unambiguous, con-
struction of the agreement is a matter of law for the court . . . and the 
court cannot look beyond the terms of the contract to determine  
the intentions of the parties.” Piedmont Bank, 79 N.C. App. at 240, 339 
S.E.2d at 52 (emphasis supplied). 

II.  Plain Language of Separation Agreement

The relevant provisions of the parties’ separation agreement state:

18.  Alimony and Post-Separation Support. Husband 
agrees to pay to Wife as Alimony the sum of $3,750.00 per 
month on the first day of each month beginning November 
1, 2011 and on the first day of each month thereafter . . . . 
At such time as the former marital residence mortgage 
is paid in full, Husband’s alimony obligation shall be 
reduced by $1,440.00, the amount of the mortgage 
payment. The payments for alimony to Wife, as provided 
herein, are fixed payments, and shall not be modified 
or changed, except by further written agreement of the 
parties. (Emphasis supplied) 
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. . . 

26. Entire Agreement. Each party acknowledges that the 
agreement contains the entire understanding and that 
there are no representations, warranties, covenants, nor 
undertakings other than those expressly set forth in the 
agreement. (Emphasis supplied)

. . . . 

32. Whole Contract; Modification or Waiver. This agree-
ment constitutes the whole contract between the parties 
hereto. A modification or waiver of any provision of this 
agreement shall be effective only if made in writing and 
executed upon the same formality as the original agree-
ment. . . .

The emphasized portion of provision 18 (“the mortgage condition”) 
is plain, explicit, and unambiguous. See Tyndall-Taylor, 157 N.C. App. at 
692, 580 S.E.2d at 61; Piedmont Bank, 79 N.C. App. at 240, 339 S.E.2d at 
52. On its face, the mortgage condition plainly states the parties’ intent 
and agreement that when the mortgage on the former marital residence 
is “paid in full,” defendant’s alimony obligation to plaintiff would be 
reduced by $1,440.00 per month. The mortgage condition does not indi-
cate the parties contemplated a particular date or time upon which the 
mortgage was scheduled to be “paid in full.” Defendant’s alimony would 
be reduced only “[a]t such time as the former marital residence mort-
gage is paid in full.” (Emphasis supplied). 

Provisions 26 and 32 indicate the separation agreement consti-
tutes the whole contract and the complete agreement between the par-
ties. “There are situations in which the writing, on its face, will clearly 
indicate that it reflects a complete contract which . . . may not be con-
tradicted or varied.” John N. Hutson, Jr & Scott A. Miskimon, North 
Carolina Contract Law, § 5-2, 423 Lexis Publishing, (1st Ed. 2001). 

The mortgage condition is a condition precedent to the reduction of 
defendant’s alimony obligation. See Goforth, 334 N.C. at 375, 432 S.E.2d 
at 859 (“ ‘Almost any event may be made a condition.’ The event may 
be largely within the control of the obligor or the oblige.” (quoting II E. 
Allan Farnsworth, Farnsworth on Contracts § 8.2 (1990)). “Where par-
ties enter a contract containing a condition precedent, they are bound 
when the condition is satisfied.” Powell v. City of Newton, 364 N.C. 562, 
566, 703 S.E.2d 723, 727 (2010). 
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The trial court, and the majority’s opinion, erroneously ignored the 
plain language of this condition precedent and interpreted “[a]t such 
time” as being “the date that the former marital residence mortgage was 
scheduled to be paid in full,” a new substituted provision for the parties’ 
express language. (Emphasis supplied). 

The majority’s opinion states: “It appears that the intent of the 
parties was that defendant would pay $3,750.00 in alimony per month 
until the mortgage on the marital property at the time of the separa-
tion agreement and property settlement was executed was ‘paid in full,’ 
not merely satisfied in a refinance with the debt rolling over into a new 
mortgage.” The majority’s opinion does not hold the mortgage condi-
tion was ambiguous, but effectively concludes it was proper for the trial 
court to venture outside the four corners of the separation agreement 
to consider defendant’s testimony and construe the intent of the parties 
beyond the plain language stated in the mortgage condition. See Lowe’s, 
30 N.C. App. at 86, 226 S.E.2d at 234 (“if there is no dispute with respect 
to the terms of the contract and they are plain and unambiguous there is 
no room for construction”). 

The majority’s opinion erroneously: (1) ignores the plain, unambigu-
ous language of the mortgage condition in the separation agreement; 
(2) infers and injects its notion of the parties’ intent; (3) adds a time 
period and condition that does not exist; (4) wholly ignores provisions 
26 and 32 of the agreement; and, (5) reads into the condition a distinc-
tion between “paid in full” and “satisfaction” that is unsupported by any 
authority. The trial court’s order makes no findings on what constitutes 
“paid in full,” and the majority’s analysis effectively rewrites the parties’ 
agreement to create a whole new contractual provision.

Presuming the mortgage condition is ambiguous, it is undisputed 
plaintiff’s attorney drafted the separation agreement. As such, the ambig-
uous agreement would be construed against her as the drafting party. 
Novacare Orthotics & Prosthetics E., Inc. v. Speelman, 137 N.C. App. 
471, 476, 528 S.E.2d 918, 921 (2000) (“[W]hen an ambiguity is present in 
a written instrument, the court is to construe the ambiguity against the 
drafter—the party responsible for choosing the questionable language.” 
(citation omitted)).

The parties entered into the separation agreement on 19 October 
2011. Plaintiff subsequently refinanced the mortgage on the former mari-
tal residence on her own initiative with BB&T on 21 November 2012 
without defendant’s prior knowledge or consent. Generally, “[w]hen you 
refinance, you pay off your existing mortgage and create a new one.” 
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A Consumer’s Guide to Mortgage Refinancings (2008), https://www.
federalreserve.gov/pubs/refinancings/ (last visited Jan. 22, 2019). Even 
though the term of plaintiff’s new mortgage has a term seven years lon-
ger than the original mortgage, plaintiff received a direct and substantial 
financial benefit for doing so in the form of lower payments. Taking into 
account the time value of money, the $340.00 difference between the 
$1,4440.00 plaintiff will be receiving and the reduced amount plaintiff 
will be paying on the new mortgage, plaintiff is receiving a substantial 
benefit the parties did not bargain for. 

Included as a documentary exhibit to the record on appeal is a sat-
isfaction of security instrument on the marital residence recorded with 
the Chatham County Registry at Book 1661, Page 937 on 9 January 2013. 
The satisfaction references a deed of trust for the parties’ former marital 
residence recorded on 2 November 2010 in the Chatham County Registry 
at Book 1537, Page 826. The satisfaction states, in relevant part: “This 
Satisfaction terminates the effectiveness of the security instrument.”

No promissory note evidencing the debt and corresponding to the 
collateral secured by the 2010 deed of trust is included in the record 
on appeal. Based upon the trial court’s erroneous interpretation of the 
mortgage condition in the separation agreement, it appears the trial 
court failed to make any findings of fact concerning whether the prom-
issory note evidencing the 2010 mortgage debt on the former marital 
residence was “paid in full” when plaintiff refinanced the mortgage on 
21 November 2012. 

Plaintiff testified her new mortgage payment is now $1,100.00 
per month compared to $1,440.00 per month for the former mortgage. 
According to the deeds of trust included as documentary exhibits in the 
record on appeal, the original mortgage on the former marital residence 
was scheduled to be paid in full by 1 December 2020. After plaintiff refi-
nanced, the new mortgage is scheduled to be paid in full 1 December 2027. 

The trial court’s order and the majority’s affirmation confers a finan-
cial benefit on plaintiff of $340.00 per month by allowing her to receive 
the conditional $1,440.00 per month former payment, even though she 
now has a lower monthly mortgage payment. The trial court’s specific 
performance order does not acknowledge the $340.00 per month benefit 
plaintiff obtained from refinancing unilaterally and without defendant’s 
knowledge or consent. Plaintiff’s conduct raises conflicts and her hands 
are not clean to be awarded the equitable relief of specific performance. 
See Ray v. Norris, 78 N.C. App. 379, 384, 337 S.E.2d 137, 141 (1985) (“The 
doctrine of clean hands is an equitable defense which prevents recovery 
where the party seeking relief comes into court with unclean hands.”). 
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Whether the original mortgage on the former marital home was “paid 
in full” when plaintiff refinanced in November 2012 is an issue of fact, 
which must be resolved to determine whether the mortgage condition of 
the separation agreement to reduce defendant’s alimony obligation was 
satisfied. The trial court’s conclusion and decree ordering defendant to 
pay arrearages including the additional $1,440.00 per month since the 
date of plaintiff’s refinance and until the date the original mortgage “was 
scheduled to be paid in full” is error and properly reversed. This matter 
should be remanded to the trial court for further fact finding of whether 
plaintiff “paid in full” the note for the original 2010 mortgage when she 
unilaterally refinanced in November 2012. Plaintiff is not entitled to equi-
table relief on this issue.

The plain and unambiguous language of the mortgage condition 
must be applied. See Tyndall-Taylor, 157 N.C. App. at 692, 580 S.E.2d 
at 61. If the trial court finds the note evidencing the mortgage on the 
former marital residence was “paid in full” when plaintiff unilaterally 
refinanced, such as by the lender loaning her the money to pay off the 
original mortgage debt and issuing and recording a new mortgage, then 
the plain language of the mortgage condition in the separation agree-
ment would apply and be satisfied. Defendant would not be legally 
obligated to pay the additional $1,440.00 per month in alimony as of  
21 November 2012, the date plaintiff accomplished her refinancing. 

Only if the trial court finds and concludes the note evidencing the 
2010 mortgage on the former marital residence was not “paid in full” 
upon the refinance would defendant be obligated to pay $3,750.00. 
Defendant’s payment would include the $1,440.00 per month former 
mortgage payment until such time as the 2010 original note and mort-
gage is “paid in full.” The plain language of the separation agreement 
compels defendant’s alimony obligation be reduced by $1,440.00 per 
month when the original debt is “paid in full.”

III.  Conclusion

I concur with the portions of the majority’s opinion which affirm 
the trial court’s denial of defendant’s motion to set aside default, and 
I concur with the result to require defendant to re-pay the equity line 
of credit in exchange for the distribution and receipt of the asset pur-
chased therewith. 

I respectfully dissent from that portion of the majority’s opinion 
which affirms the trial court’s interpretation that the unambiguous 2010 
mortgage condition in the separation agreement means “[a]t such time 
that the date that the former marital residence was scheduled to be paid 
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in full, prior to plaintiff refinancing” and specifically ordering arrearages 
and future payments in accordance therewith. The plain, unambiguous 
language of the mortgage condition indicates the parties’ intent that 
defendant’s alimony obligation would be reduced “at such time” as the 
2010 original mortgage is “paid in full,” and not at the time the mort-
gage was originally scheduled to be paid off. It is undisputed plaintiff 
received a substantial financial benefit from her unilateral refinancing to 
bar any equitable relief.

Courts “must presume[] the parties intended what the language used 
clearly expresses, and the contract must be construed to mean what on 
its face it purports to mean.” Hagler, 319 N.C. at 294, 354 S.E.2d at 
234 (emphasis supplied). Neither the trial court, nor the majority of a 
panel of this Court, is free to substitute new or different provisions for 
what the parties themselves unambiguously agreed to be bound. The 
trial court and the majority opinion’s holding effectively binds defendant 
to a new contract.

Plaintiff receives a financial benefit in the form of substantially 
lower payments from her unilateral refinance of the mortgage on the 
former marital home. The consequence of her action was to trigger 
the agreed-upon condition precedent to reduce defendant’s alimony 
by the amount of the former payment when the 2010 note and deed 
of trust evidencing the collateral and mortgage on the former marital 
residence was “paid in full.”

Were we to agree that the mortgage condition is ambiguous to allow 
parol or extrinsic evidence of the parties’ intent, it is undisputed that 
plaintiff’s attorney drafted the separation agreement. As such, any ambi-
guity in the agreement’s provision must be construed against her as the 
drafting party. Novacare, 137 N.C. App. at 476, 528 S.E.2d at 921 (“[T]he 
court is to construe the ambiguity against the drafter—the party respon-
sible for choosing the questionable language.”). Plaintiff is not entitled 
to equitable relief for consequences she brought about through her own 
unilateral actions.

The trial court’s order and the majority’s affirmation is erroneous on 
this issue. I respectfully dissent. 
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 JOHn HEnry LAMB, Jr., ALMA LAMB rOBErTS, And  
KAy LAMB LunSFOrd, PLAInTIFFS

v.
ALAn B. STyLES And ALAn B. STyLES LAnd  

SurvEyIng, PLLC, dEFEndAnTS

No. COA18-350

Filed 5 February 2019

1. Engineers and Surveyors—negligence—liability to adjoining 
landowner—sufficiency of allegations

Plaintiffs’ allegations of a breach of a duty to exercise ordi-
nary care were not sufficient to survive a motion to dismiss in a 
negligence action against a surveyor by an adjoining landowner. 
The liability of a surveyor to an adjoining landowner had not then 
been addressed by the Court of Appeals, but plaintiff argued several 
reasons for the Court of Appeals to adopt a rule holding surveyors 
accountable for such damages. Plaintiffs also alleged a breach of the 
common law duty to exercise ordinary care.

2. Engineers and Surveyors—surveyors—statute of limita-
tions—ten years—no expansion of duty of care

The fact that the statute of limitations for surveyors is ten years 
rather than the three years of other professional negligence claims 
does not create or expand surveyors’ duty of care. Statutes of limita-
tions are purely procedural bars to bringing claims and affect only 
the remedy and not the right to recover.

3. Engineers and Surveyors—surveyors—standard of care—no 
statutory standard

The legislature intended its rules on surveying to protect prop-
erty interests in North Carolina. Neither N.C.G.S. § 89C-2, stating 
that surveying is subject to regulation, nor provisions in the admin-
istrative code regulating the profession created a specific standard 
of care for surveyors.

4. Engineers and Surveyors—surveyors—liability—general neg-
ligence principles

Plaintiffs, adjoining landowners, did not identify a duty of care 
owed by an allegedly negligent surveyor to a non-reliant third party. 
Cases involving whether a professional owes a third party a duty 
of care are often analyzed based on negligent misrepresentation. 
Applying that standard, plaintiffs did not sufficiently allege that they 
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were within the class of people intended to rely on the survey or to 
whom the survey would be supplied. Even though plaintiffs argued 
that negligent misrepresentation did not apply, plaintiffs still needed 
to show that defendants’ conduct induced them to act in reliance. 

5. Damages and Remedies—surveyor’s negligence—costs of 
prior litigation—no statutory authorization 

Plaintiffs did not sufficiently allege damages against a surveyor 
where their alleged damages consisted of costs associated with 
prior litigation to quiet title against the landowner who hired the 
surveyor, an action in which the surveyor was not a party. Costs 
are entirely creatures of legislation; plaintiffs did not cite any stat-
ute authorizing them to recover court costs and attorney fees in  
this action.

6. Engineers and Surveyors—surveyors—negligence—causation
Plaintiffs, adjoining landowners who brought a negligence 

action against a surveyor, did not sufficiently allege that defen-
dants’ survey was the proximate cause of their damages where 
plaintiffs alleged that defendant wrongfully created a cloud on  
the title of plaintiffs’ property. There were doubts about whether the 
plat was apparently valid; if any party relied on defendants’ plats, 
then the liability would be with the encroaching party rather than 
with defendants.

Appeal by Plaintiffs from order entered 13 November 2017 by Judge 
R. Gregory Horne in Superior Court, Madison County. Heard in the Court 
of Appeals 14 November 2018.

Sharpe & Bowman, PLLC, by Brian W. Sharpe, for Plaintiffs- 
Appellants.

Long, Parker, Warren, Anderson, Payne & McClellan, P.A., by 
Robert B. Long, Jr. and Ronald K. Payne, for Defendants-Appellees.

McGEE, Chief Judge.

John Henry Lamb, Jr., Alma Lamb Roberts, and Kay Lamb Lunsford 
(“Plaintiffs” or “the Lambs”) filed a negligence action against Alan B. 
Styles Land Surveying, PLLC and its owner Alan B. Styles (together, 
“Defendants”) on 12 June 2017. Defendants performed a survey of a tract 
of real property adjoining Plaintiffs’ real property in 2007 that incor-
rectly identified the boundary line between the properties. As a result, 
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Plaintiffs filed suit against their neighbors with claims for quiet title, 
declaratory judgment, and trespass. The trial court in that case entered 
an order declaring that the area of real property in dispute was owned 
by Plaintiffs. Plaintiffs now seek to recover the cost of the prior litiga-
tion from Defendants, claiming that Defendants’ negligent performance 
of the survey necessitated the litigation. The trial court entered an order 
on 13 November 2017 dismissing Plaintiffs’ action for failure to state a 
claim pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6).

I.  Factual and Procedural History

Plaintiffs were joint owners as tenants in common of 36.32 acres of 
real property located in Madison County (“Lamb property”). John Henry 
Lamb, Jr. received his interest in the Lamb property in 2011 from his 
mother, Kay Lamb Lunsford, who is the sister of Alma Lamb Roberts (col-
lectively, “the Lamb sisters”). The Lamb sisters had received the Lamb 
property from their parents in a deed dated 9 May 1996 and recorded in 
Deed Book 228, Page 37 in the Madison County Registry. 

The Lamb sisters contracted with Dry Ridge Land Surveying (“Dry 
Ridge”) in 2008 to survey and draft a plat of the Lamb property. During 
the course of the preparation of the plat, Dry Ridge discovered several 
other plats associated with adjoining property owners. Those plats 
were prepared by Defendants in 2007, at the request of William Holt and 
Harold Holt (“the Holts”). The plats Defendants had prepared for the 
Holts incorrectly depicted 17.632 acres of the Lamb property as being 
part of the Holts’ property. The erroneous plats made by Defendants 
for the Holts were prepared based on statements made by the Holts 
to Defendants. Those plats noted that the line separating Plaintiffs’ 
property from the Holts’ property was drawn “per parol evidence from 
William and Harold Holt.”

The Lamb sisters filed an action on or around 28 October 2009 
against the Holts for quiet title, declaratory judgment, and trespass. 
John Henry Lamb, Jr. was later added as a party to the action. During 
the course of that litigation, the trial court ordered a neutral surveyor 
to map the true boundary line between the properties. The neutral sur-
veyor filed his survey with the trial court on 30 July 2013, matching the 
description set forth in Deed Book 228, Page 37, which was the deed 
that conveyed the property to the Lamb sisters by their parents. The 
trial court ordered the neutral surveyor to amend the filed survey.  
The amended map also showed that 17.15 acres of the disputed area 
was owned by the Lambs. The trial court entered an order granting 
partial summary judgment in favor of the Lambs, dismissing the Holts’ 
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claims to the disputed 17.15 acres, and declaring the 17.15 acres of prop-
erty was owned by the Lambs.

The Lambs faced financial difficulties as a result of the cost of litiga-
tion and filed a voluntary dismissal without prejudice of the remaining 
claims against the Holts in December 2013. The Holts voluntarily dis-
missed their counterclaims that had been asserted against the Lambs on 
6 December 2013. The North Carolina Board of Examiners for Engineers 
and Surveyors (“the Board”) issued a Notice of Contemplated Board 
Action on 13 August 2014 charging Defendant Alan B. Styles with “gross 
negligence, incompetence, and/or misconduct.” The Board received no 
response from Defendant Alan B. Styles and entered a final decision and 
order on 16 September 2014, requiring Defendant Alan B. Styles to pay 
a penalty of $2,000.00 and to earn a passing grade in a professional eth-
ics course within three months. The Board based its action on evidence 
showing Defendant Alan B. Styles “performed inaccurate or substan-
dard surveys . . . failed to make adequate investigation . . . failed to report 
results of surveys in a clear and factual manner . . . and failed to identify 
all reference sources.”

John Henry Lamb, Jr. also filed a new complaint against the Holts on 
30 November 2015 asserting claims for quiet title and declaratory judg-
ment. The trial court entered a memorandum of judgment and order on 
27 June 2016 divesting the Holts of any right, title or ownership of the 
disputed property. The trial court further ordered that any purported 
interest arising from the disputed property be vested in fee simple in 
John Henry Lamb, Jr. and Alma Lamb Roberts, as tenants in common. 

Plaintiffs filed a complaint on 12 June 2017 asserting a claim of 
“Professional Negligence” against Defendants. Defendants filed 
a motion to dismiss on 16 August 2016 pursuant to N.C. Gen. Stat.  
§ 1A-1, Rule 12(b)(6), for failure to state a claim upon which relief could 
be granted. Defendants argued that a surveyor did not owe any duty 
of care to adjoining property owners who had not contracted with the 
surveyor or who did not rely on the survey in any way. The trial court 
heard Defendants’ motion to dismiss on 9 October 2017 and entered an 
order on 13 November 2017 granting Defendants’ motion to dismiss.  
Plaintiffs appeal. 

II.  Analysis

[1] Plaintiffs argue that the trial court erred in granting Defendants’ 
motion to dismiss for failure to state a claim pursuant to N.C. Gen. Stat. 
§ 1A-1, Rule 12(b)(6). We disagree.
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The motion to dismiss under [Rule] 12(b)(6) tests the legal 
sufficiency of the complaint. In ruling on the motion, the 
allegations of the complaint must be viewed as admitted, 
and on that basis the court must determine as a matter of 
law whether the allegations state a claim for which relief 
may be granted.

Kohn v. Firsthealth Moore Reg’l Hosp., 229 N.C. App. 19, 21, 747 S.E2d 
395, 397 (2013) (quoting Stanback v. Stanback, 297 N.C. 181, 185, 254 
S.E.2d 611, 615 (1979)).

It is well-settled that a plaintiff’s claim is properly dis-
missed under Rule 12(b)(6) when one of the following 
three conditions is satisfied: (1) the complaint on its face 
reveals that no law supports the claim; (2) the complaint 
on its face reveals the absence of facts sufficient to make 
a valid claim; or (3) the complaint discloses some fact that 
necessarily defeats the claim.

Grich v. Mantelco, LLC, 228 N.C. App. 587, 589, 746 S.E.2d 316, 318 
(2013) (citation omitted). This Court reviews a trial court’s ruling on a 
motion for Rule 12(b)(6) de novo. Id.

“While the concept of notice pleading is liberal in nature, a com-
plaint must nonetheless state enough to give the substantive elements of 
a legally recognized claim or it may be dismissed under Rule 12(b)(6).” 
Raritan River Steel Co. v. Cherry, Bekaert & Holland, 322 N.C. 200, 205, 
367 S.E.2d 609, 612 (1988). While Plaintiffs’ complaint alleged a claim for 
“Professional Negligence,” this Court must determine whether the com-
plaint states the substantive elements of “some legal theory, whether 
properly labeled or not.” Harris v. NCNB, 85 N.C. App. 669, 670, 355 
S.E.2d 838, 840 (1987) (citing Stanback, 297 N.C. 181, 254 S.E.2d 611). 
A claim of professional negligence requires plaintiff establish: “(1) the 
nature of the defendant’s profession; (2) the defendant’s duty to conform 
to a certain standard of conduct; and (3) a breach of the duty proxi-
mately caused injury to the plaintiffs.” Associated Indus. Contr’rs, Inc. 
v. Fleming Eng’g, Inc., 162 N.C. App. 405, 413, 590 S.E.2d 866, 872 (2004).

A.  Duty of Care

“It is fundamental that actionable negligence is predicated on 
the existence of a legal duty owed by the defendant to the plaintiff.” 
Derwort v. Polk Cty., 129 N.C. App. 789, 791, 501 S.E.2d 379, 381 (1998). 
This Court has not yet addressed whether a surveyor owes a duty of 
care to adjoining landowners when performing a survey and recording 
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plats. Plaintiffs argue several reasons why this Court should establish a 
rule that “holds licensed surveyors accountable for damages that fore-
seeably result from” their conduct: (1) N.C. Gen. Stat. § 1-47(6) (2017) 
demonstrated that the General Assembly has sought to subject land 
surveyors to expanded civil liability, (2) N.C. Gen. Stat. § 89C-2 and 21 
N.C.A.C. 56.0701 create specific standards of care by which a land sur-
veyor’s actions may be judged, and (3) general negligence principles. 
Plaintiffs argue further that, even if this Court fails to recognize that sur-
veyors owe a duty of care to adjoining landowners, Plaintiffs sufficiently 
alleged a breach of the common law duty to exercise ordinary care. 

1.  N.C. Gen. Stat. § 1-47(6)

[2] “Generally, a surveyor or civil engineer is required to exercise ‘that 
degree of care which a surveyor or civil engineer of ordinary skill and 
prudence would exercise under similar circumstances, and if he fails 
in this respect and his negligence causes injury, he will be liable for 
that injury.’ ” Fleming, 162 N.C. App. at 410, 590 S.E.2d at 870 (quoting 
Davidson and Jones, Inc. v. County of New Hanover, 41 N.C. App. 661, 
668, 255 S.E.2d 580, 585, disc. review denied, 298 N.C. 295, 259 S.E.2d 
911 (1979)). Plaintiffs argue that N.C.G.S. § 1-47(6) subjects land survey-
ors to a heightened standard of care in that N.C.G.S. § 1-47(6) creates a 
ten-year statute of limitations for actions “[a]gainst any registered land 
surveyor as defined in [N.C.]G.S. 89C-3(9) or any person acting under his 
supervision and control . . . for economic or monetary loss due to negli-
gence or a deficiency in the performance of surveying or platting[.]” See 
Duke Energy Carolinas, LLC v. Bruton Cable Serv., Inc., 233 N.C. App. 
468, 474-75, 756 S.E.2d 863, 867-68 (2014). Other professional negligence 
claims are subject to only a three-year statute of limitations pursuant to 
N.C. Gen. Stat. § 1-52 (2017). 

Plaintiffs contend that the General Assembly’s decision to impose a 
longer statute of limitation on claims against surveyors “demonstrates 
North Carolina’s willingness to subject the profession of land surveying 
to robust regulation and expanded civil liability in the interest of safe-
guarding property rights and public welfare.” We disagree. “A statute of 
limitations functions to limit the amount of time that a claimant has to 
file an action.” KB Aircraft Acquisition, LLC v. Barry, ___ N.C. App. 
___, ___, 790 S.E.2d 559, 566 (2016). “Statutes of limitation are purely 
procedural bars to the bringing of claims; they ‘affect only the remedy 
and not the right to recover.’ ” Id. (quoting Tipton & Young Constr. Co. 
v. Blue Ridge Structure Co., 116 N.C. App. 115, 117, 446 S.E.2d 603, 604 
(1994)). Therefore, the imposition of a longer statute of limitations for 
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negligence claims against surveyors does not create or expand their 
duty of care. 

2.  Statutory Standard of Care

[3] Plaintiffs next argue that there are both statutory and regulatory 
standards of care imposed upon surveyors for the protection of those 
who may be damaged by the surveyor’s negligence under N.C. Gen. Stat. 
§ 89C-2 and 21 N.C. Admin. Code 56.1601. Courts “may adopt as the 
standard of conduct of a reasonable man the requirements of a legisla-
tive enactment or an administrative regulation[.]” Hall v. Toreros, II, 
Inc., 176 N.C. App. 309, 317, 626 S.E.2d 861, 867 (2006) (citing Hutchens  
v. Hankins, 63 N.C. App. 1, 303 S.E.2d 584 (1983)). 

N.C.G.S. § 89-C provides “[i]n order to safeguard life, health, and 
property, and to promote the public welfare, the practice of engineer-
ing and the practice of land surveying in this State are hereby declared 
to be subject to regulation in the public interest.” Plaintiffs argue that 
“the legislature intended its rules on the practice of surveying to protect 
property interests in North Carolina.” In In re Suttles Surveying, P.A., 
227 N.C. App. 70, 76, 742 S.E.2d 574, 578-79 (2013), this Court acknowl-
edged “as N.C. Gen. Stat. § 89C–2 makes clear, the Legislature intended 
its rules on the practice of surveying to protect property interests in 
North Carolina.”

In Fleming, the defendant surveying company, challenged the trial 
court’s finding that the defendant “failed to meet its legal duty and failed 
to meet the standard of care created by N.C.G.S. § 89C–2 and N.C.G.S. 
§ 89C–3.” Fleming, 162 N.C. App. at 413, 590 S.E.2d at 872. This Court 
held that “[t]o the extent that [the trial court] suggests that N.C. Gen. 
Stat. §§ 89C–2, –3 (2003) create a specific standard of care, . . . the trial 
court erred in relying on those statutes.” Fleming, 162 N.C. App. at 413, 
590 S.E.2d at 872. Therefore, to the extent Plaintiffs argue that N.C.G.S. 
§ 89-C creates a standard of care, their argument is without merit.

The regulatory provisions governing the conduct of surveyors simi-
larly do not create a standard of care. “[A] safety regulation having the 
force and effect of a statute creates a specific duty for the protection of 
others. A member of the class intended to be protected by a statute or 
regulation who suffers harm proximately caused by its violation has a 
claim against the violator.” Baldwin v. GTE South, Inc., 335 N.C. 544, 
546, 439 S.E.2d 108, 109 (1994) (internal citations omitted). However 
“ ‘not every statute [or regulation] purporting to have generalized safety 
implications may be interpreted to automatically result in tort liabil-
ity for its violation.’ ” Toreros, 176 N.C. App. at 318, 626 S.E.2d at 867 
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(quoting Williams v. City of Durham, 123 N.C. App. 595, 598, 473 S.E.2d 
665, 667 (1996)). In order for the regulation to be adopted as a standard 
of care, the purpose of the regulation must be exclusively or in part:

(a) to protect a class of persons which includes the one 
whose interest in invaded, and

(b) to protect the particular interest which is invaded, and

(c) to protect that interest against the kind of harm which 
has resulted, and

(d) to protect that interest against the particular hazard 
from which the harm results.

Hutchens, 63 N.C. App. at 14, 303 S.E.2d at 592.

21 N.C.A.C. 56.0701 specifies the Rules of Professional Conduct for 
engineers and land surveyors and states:

(b) A licensee shall conduct the practice in order to protect 
the public health, safety and welfare. The licensee shall at 
all times recognize the primary obligation to protect the 
public in the performance of the professional duties. If 
the licensee’s engineering or land surveying judgment is 
overruled under circumstances where the safety, health 
and welfare of the public are endangered, the licensee 
shall inform the employer, the client, the contractor, other 
affected parties and any appropriate regulatory agency of 
the possible consequences of the situation.

In Suttles Surveying, this Court noted “[t]he Legislature has 
expressly endowed the Board with the authority to promulgate Rules 
of Professional Conduct and to discipline licensees that violate those 
rules.” 227 N.C. App. at 77, 742 S.E.2d at 579. The Board has therefore 
established standards of practice for land surveyors in order to better 
regulate the practice of land surveying. 21 N.C.A.C. 56.1601.  Therefore, 
the intent of 21 N.C.A.C. 56.0701(b) is not to create a private right of 
action or standard of care for surveyors, but rather to express the pub-
lic policy considerations the Board will consider in promulgating and 
enforcing its rules.

3.  Negligence Principles

[4] Plaintiffs’ final and primary argument is that general negligence 
principles necessitate that this Court establish a rule that holds licensed 
surveyors accountable for damages that foreseeably result to adjoining 
landowners from their negligent performance. We disagree.
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Cases involving whether a professional owes a duty of care to a 
third party are often analyzed based on negligent misrepresentation. 
Negligent misrepresentation occurs when a party justifiably relies to the 
party’s detriment on information prepared without reasonable care by 
one who owed the relying party a duty of care. Howell v. Fisher, 49 N.C. 
App. 488, 272 S.E.2d 19 (1980), disc. rev. denied, 302 N.C. 218, 277 S.E.2d 
69 (1981). In Raritan, 322 N.C. 200, 367 S.E.2d 609, our Supreme Court 
adopted the approach of the Restatement (Second) of Torts § 552 (1977) 
to determine an accountant’s liability for negligent misrepresentation 
(“Restatement approach”). The Restatement approach holds:

(1) One who, in the course of his business, profession or 
employment, or in any other transaction in which he has a 
pecuniary interest, supplies false information for the guid-
ance of others in their business transactions, is subject to 
liability for pecuniary loss caused to them by their justifi-
able reliance upon the information, if he fails to exercise 
reasonable care or competence in obtaining or communi-
cating the information.

(2) Except as stated in Subsection (3), the liability stated 
in Subsection (1) is limited to loss suffered

(a) by the person or one of a limited group of persons 
for whose benefit and guidance he intends to supply 
the information or knows that the recipient intends to 
supply it; and

(b) through reliance upon it in a transaction that he 
intends the information to influence or knows that 
the recipient so intends or in a substantially similar 
transaction.

(3) The liability of one who is under a public duty to 
give the information extends to loss suffered by any of 
the class of persons for whose benefit the duty is cre-
ated, in any of the transactions in which it is intended to 
protect them.

Our Supreme Court in Raritan praised the Restatement approach 
because it

recognizes that liability should extend not only to those 
with whom the accountant is in privity or near privity, 
but also to those persons, or classes of persons, whom he 
knows and intends will rely on his opinion, or whom  
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he knows his client intends will so rely. On the other hand . . .  
it prevents extension of liability in situations where the 
accountant “merely knows of the ever-present possibility 
of repetition to anyone, and the possibility of action in reli-
ance upon [the audited financial statements], on the part 
of anyone to whom it may be repeated.”

Id. at 214-15, 367 S.E.2d at 617. Therefore, “[i]f he knows at the time he 
prepares his report that specific persons, or a limited group of persons, 
will rely on his work, and intends or knows that his client intends such 
reliance, his duty of care should extend to them.” Id. at 215, 367 S.E.2d 
at 618. 

We find Raritan’s approach beneficial in assessing whether a land 
surveyor can be held liable for negligent misrepresentation by an adja-
cent landowner.  Similar to an accountant, surveyors have little con-
trol over the distribution of their surveys once provided to their client. 
Surveyors also specifically contract with individual clients to perform 
their surveys. Therefore, applying the Restatement approach appropri-
ately limits the scope of potential liability for surveyors. See Ballance  
v. Rinehart, 105 N.C. App. 203, 207-08, 412 S.E.2d 106, 109 (1992) 
(extending Raritan’s rationale to real estate appraisers). 

Applying this standard to the present case, Plaintiffs have failed to 
sufficiently allege that they are within either category of persons that 
the Restatement approach identifies: (1) the class of persons whose 
benefit and guidance Defendants intended to supply the survey, or that 
Defendants knew that the Holts intended to supply it to Plaintiff, or 
(2) Defendants or the Holts intended Plaintiffs to rely on the survey 
in a transaction. Therefore, Plaintiffs failed to allege a valid claim for 
negligent misrepresentation. 

Plaintiffs argue that the cause of action of negligent misrepresenta-
tion “has no application under the facts of the instant case,” because  
“[t]here is no allegation that . . . [P]laintiffs relied on [D]efendants’ sur-
vey work to their detriment.” Instead, Plaintiffs argue “[a] third party 
who might be affected by negligence of a surveyor can still bring a suit 
against the surveyor for pecuniary harm.” In support, Plaintiffs cite 
Davidson, 41 N.C. App. at 666, 255 S.E.2d at 584, which held “[t]he law 
imposes upon every person who enters upon an active course of con-
duct the positive duty to exercise ordinary care to protect others from 
harm and calls a violation of that duty negligence.” 

In Davidson this Court examined whether two defendants – an 
architect and an engineering firm – were liable for damages sustained by 
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the plaintiff. In the portion quoted by Plaintiffs in the case before us, this 
Court was addressing the architect’s liability and stated:

An architect, in the performance of his contract with his 
employer, is required to exercise the ability, skill, and 
care customarily used by architects upon such projects. 
Where breach of such contract results in foreseeable 
injury, economic or otherwise, to persons so situated by 
their economic relations, and community of interests as 
to impose a duty of due care, we know of no reason why 
an architect cannot be held liable for such injury. Liability 
arises from the negligent breach of a common law duty 
of care flowing from the parties’ working relationship. 
Accordingly, we hold that an architect in the absence of 
privity of contract may be sued by a general contractor 
or the subcontractors working on a construction project 
for economic loss foreseeably resulting from breach 
of an architect’s common law duty of due care in the 
performance of his contract with the owner.

Id. at 667, 255 S.E.2d at 584 (emphasis added). This Court has subse-
quently interpreted Davidson to require some “working relationship” 
or “community of interests” between a plaintiff and defendant. See 
Pompano Masonry Corp. v. HDR Architecture, Inc., 165 N.C. App. 
401, 409, 598 S.E.2d 608, 613 (2004). Critically, in addressing the engi-
neering firm with whom the plaintiff had no contractual relationship 
in Davidson, this Court applied the Restatement approach discussed 
above requiring reliance. 41 N.C. App. at 668-69, 255 S.E.2d at 585.

Plaintiffs argue that this Court should apply a six-factor balancing 
test outlined in United Leasing Corp. v. Miller, 45 N.C. App. 400, 406-
407, 263 S.E.2d 313, 318 (1980) in this case. This Court has previously 
acknowledged that:

[U]nder certain circumstances, one who undertakes to 
render services to another which he should recognize as 
necessary for the protection of a third person, or his prop-
erty, is subject to liability to the third person, for injuries 
resulting from his failure to exercise reasonable care in 
such undertaking.

Condominium Assoc. v. Scholz Co., 47 N.C. App. 518, 522, 268 S.E.2d 
12, 15 (1980). However, the extent of such a duty is limited. United 
Leasing enumerated six factors to determine “[w]hether or not a party 
has placed himself in such a relation with another so that the law will 
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impose upon him an obligation . . . to act in such a way that the other will 
not be injured[,]” including:

(1) the extent to which the transaction was intended to 
affect the other person; (2) the foreseeability of harm  
to him; (3) the degree of certainty that he suffered 
injury; (4) the closeness of the connection between the 
defendant’s conduct and the injury; (5) the moral blame 
attached to such conduct; and (6) the policy of preventing 
future harm.

United Leasing, 45 N.C. App. at 406-7, 263 S.E.2d at 318 (citing Petrou  
v. Hale, 43 N.C. App. 655, 260 S.E.2d 130 (1979), disc. rev. denied, 299 
N.C. 332, 265 S.E.2d 397 (1980)).

In addressing the first factor, “our courts have generally focused on 
whether the attorney’s (or other professional’s) conduct, based on a con-
tractual agreement with the attorney’s client, was intended or likely to 
cause a third party to act in reliance on the deficient service performed 
by the attorney for his client.” Leary v. N.C. Forest Products, Inc., 157 
N.C. App. 396, 405, 580 S.E.2d 1, 7 (2003).  Without an allegation in the 
complaint that a defendant’s action “induced any action on the part of 
the plaintiff in reliance on the [defendant’s] conduct[,]” “plaintiff has 
failed to state a claim upon which relief can be granted[.]” Id. (empha-
sis added). Therefore, Plaintiffs’ argument that their “theory of liability 
does not require reliance” is incorrect. Plaintiffs have failed to identify a 
duty of care that a surveyor owes to a non-reliant third party. 

B.  Damages

[5] Even assuming arguendo Plaintiffs had sufficiently alleged that 
Defendants owed a duty of care, Plaintiffs failed to sufficiently allege 
damages attributable to Defendants’ actions. Plaintiffs’ complaint 
alleged Defendants’ negligent acts caused

Plaintiffs to suffer and incur the following injuries and 
damages:

a. Reasonable attorneys’ fees for resolving the cloud 
on Plaintiffs’ title, contesting the adverse claims of 
ownership asserted by the Holts, and correcting 
the misrepresentation appearing of record in the 
public land registry;

b. Court costs and other expenses, including, but not 
limited to, expert witness fees and recording fees, 
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arising from the First Litigation and the Second 
Litigation; and

c. Costs for producing corrective surveys and plats of 
the Plaintiffs’ real property.

Plaintiffs’ alleged damages were all costs expended in connection 
with their prior litigation against the Holts for quiet title, declaratory 
judgment, and trespass. 

At common law neither party recovered costs in a civil 
action and each party paid his own witnesses. Today in 
this State, all costs are given in a court of law by virtue of 
some statute. The simple but definitive statement of the 
rule is: Costs, in this state, are entirely creatures of legisla-
tion, and without this they do not exist.

City of Charlotte v. McNeely, 281 N.C. 684, 691, 190 S.E.2d 179, 185 
(1972) (citations and quotations omitted). Plaintiffs fail to cite any stat-
ute authorizing them to recover their court costs and attorney’s fees in 
the present case.

C.  Causation

[6] Dismissal of Plaintiffs’ claims was also proper because Plaintiffs 
failed to sufficiently allege that Defendants’ survey was the proxi-
mate cause of their damages. In Arnesen v. Rivers Edge Golf Club & 
Plantation, Inc., 368 N.C. 440, 781 S.E.2d 1 (2015), our Supreme Court 
addressed whether real estate appraisers who conducted appraisals on 
behalf of a bank could be held liable to future purchasers if the apprais-
als were incorrect. The Court held that the plaintiffs had failed to estab-
lished that the appraisers owed them a duty of care. Id. at 454, 781 S.E.2d 
at 11. However, the Court further held that, even if the appraisers owed a 
duty of care to potential purchasers, the plaintiffs had failed to establish 
that the faulty appraisals were the proximate cause of their damages 
because the plaintiffs failed to allege that they had relied on the apprais-
als in deciding to purchase or finance their purchases of the real estate. 
Id. at 455, 781 S.E.2d at 11.

In the case before us, Plaintiffs do not allege that they relied on the 
erroneous surveys. Plaintiffs also do not allege that the Holts or any-
one else acted in reliance on the erroneous surveys in a manner that 
caused damages. Instead, Plaintiffs claim that Defendants’ actions were 
the proximate cause of their damages because Defendants “wrongfully 
created a cloud on the title to Plaintiffs’ real property,” which “necessi-
tated” their litigation expenses. “A cloud upon title is, in itself, a title, or 
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encumbrance, apparently valid, but in fact invalid. . . . A cloud [on title] 
may be created by anything that may be a muniment of title or constitute 
an encumbrance.” York v. Newman, 2 N.C. App. 484, 488, 163 S.E.2d 282, 
285 (1968). 

In the case before us, there are doubts about whether the recorded 
plat was “apparently valid” as Defendants failed to conduct a complete 
survey and noted the deficiency of their work directly on the plat with 
the annotation “per parol evidence from William and Harold Holt.” 
Nevertheless, a muniment of title is “[d]ocumentary evidence of title, 
such as a deed or a judgment regarding the ownership of property.” 
Black’s Law Dictionary 1043 (8th ed. 2004).  The deficient nature of 
Defendants’ survey would make the recorded plats insufficient evidence 
of title and would not create a cloud on title. See Parrish v. Haywood, 
138 N.C. App. 637, 640-41, 532 S.E.2d 202, 205 (2000) (noting that where a 
plat does not sufficiently describe an encumbrance it is void). Therefore, 
Plaintiffs failed to allege how Defendants’ conduct was the proximate 
cause of Plaintiffs’ damages. If a party were to rely on Defendants’ plats 
to encroach on Plaintiffs’ property rights, then liability would be with 
the encroaching party rather than Defendants.

III.  Conclusion

A surveyor does not owe a duty of care to landowners that are 
not in privity with the surveyor and who do not rely on the survey. 
Additionally, Plaintiffs failed to sufficiently allege that they were dam-
aged by Defendants’ conduct. The only damages alleged were litigation 
costs of an action in which Defendants were not a party. Plaintiffs failed 
to cite any statute that would entitle them to recover their litigation 
costs from Defendants. Finally, where Defendants relied on their client’s 
statements in ascertaining the boundary line between the properties and 
conspicuously noted such on the plat, Defendants were not the proxi-
mate cause of Plaintiffs’ alleged damages. Therefore, Plaintiffs failed to 
sufficiently allege a claim for negligence against Defendants. For these 
reasons, the trial court did not err in granting Defendants’ motion to 
dismiss for failure to state a claim pursuant to Rule 12(b)(6).

AFFIRMED.

Judges DIETZ and ARROWOOD concur.
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Courts—law of the case—decision of Supreme Court—motion for 
relief from judgment—consideration by trial court

The trial court erred by considering the substance of plaintiff’s 
Rule 60(b)(6) motion for relief from judgment, which argued that 
he was entitled to relief because a U.S. Supreme Court opinion, 
decided after the N.C. Supreme Court’s opinion in his case, was 
“now controlling.” The trial court lacked discretion to consider the 
substance of the motion because the N.C. Supreme Court’s deci-
sion was the law of the case. But the trial court’s denial of plaintiff’s 
motion was affirmed since it was the correct result—even if correct 
for the wrong reason.

Appeal by plaintiff Timothy Stanley from order entered 16 February 
2018 by Judge Lisa C. Bell in Superior Court, Mecklenburg County. Heard 
in the Court of Appeals 16 January 2019.

Kennedy, Kennedy, Kennedy and Kennedy, LLP, by Harvey L. 
Kennedy and Harold L. Kennedy, III, for plaintiff-appellant.

Womble Bond Dickinson (US) LLP, by Sean F. Perrin, for 
defendants-appellees.

STROUD, Judge.

The background of this case can be found in this Court’s prior opin-
ion of McLaughlin v. Bailey, 240 N.C. App. 159, 771 S.E.2d 570 (2015), 
aff’d, 368 N.C. 618, 781 S.E.2d 23 (2016). The prior appeal was filed in 
this same case and addressed the same claims and issues. See id. In 
2008, plaintiff was a deputy sheriff working in the Mecklenburg County 
Sheriff’s Department. Id. at 160, 771 S.E.2d at 573. Defendant Daniel 
Bailey was elected as sheriff, and defendant then terminated plain-
tiff’s employment. See id. at 160-61, 771 S.E.2d at 573. Plaintiff Timothy 
Stanley filed this lawsuit alleging he had been terminated for unlawful 
reasons. See id. at 161, 771 S.E.2d at 573. Defendant filed a motion for 
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summary judgment, and the trial court granted summary judgment for 
defendants, dismissing plaintiff Stanley’s claims. Id. at 161-62, 771 S.E.2d 
573. Plaintiff Stanley appealed, and this Court affirmed the trial court’s 
judgment. See id., 240 N.C. App. 159, 771 S.E.2d 570. Plaintiffs then peti-
tioned the North Carolina Supreme Court for discretionary review, and 
the Supreme Court affirmed this Court’s opinion in January of 2016. See 
McLaughlin v. Bailey, 368 N.C. 618, 781 S.E.2d 23.

In November of 2017, plaintiff Stanley filed a motion with the trial 
court under Rule 60(b)(6) for relief from judgment, arguing he was 
entitled to resurrect his claim based upon the United State Supreme 
Court’s opinion in Heffernan v. City of Patterson, N.J., 136 S. Ct. 1412, 
194 L. Ed 2d 508 (2016), which was decided after the North Carolina 
Supreme Court had affirmed the dismissal of his claim. Plaintiff alleged 
the Heffernan case “is now controlling.” On 16 February 2018, the trial 
court entered an order denying plaintiff’s motion. Plaintiff appeals.

Plaintiff Stanley contends that the summary judgment for defen-
dants dismissing his claim should be overturned based on Heffernan.  
Defendants contend Heffernan is not applicable to plaintiff Stanley’s 
claims and his motion was untimely filed. But we need not address the 
trial court’s substantive rationale for denial of the Rule 60(b)(6) motion 
or the timing of the motion because the trial court did not have the dis-
cretion to allow the Rule 60(b)(6) motion. See generally D & W, Inc. 
v. Charlotte, 268 N.C. 720, 722-23, 152 S.E.2d 199, 202 (1966) (“In our 
judicial system the Superior Court is a court subordinate to the Supreme 
Court. Upon appeal our mandate is binding upon it and must be strictly 
followed without variation or departure. No judgment other than that 
directed or permitted by the appellate court may be entered.”).

This Court normally reviews a trial court’s order denying a motion 
under Rule 60(b)(6) for abuse of discretion:

General Statute 1A-1, Rule 60(b)(6) is equitable in 
nature and authorizes the trial judge to exercise his 
discretion in granting or withholding the relief sought. 
Our Supreme Court has indicated that this Court cannot 
substitute what it considers to be its own better judgment 
for a discretionary ruling of a trial court, and that this 
Court should not disturb a discretionary ruling unless 
it probably amounted to a substantial miscarriage of 
justice. Further, a judge is subject to reversal for abuse 
of discretion only upon a showing by a litigant that the 
challenged actions are manifestly unsupported by reason.
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Huggins v. Hallmark Enterprises, Inc., 84 N.C. App. 15, 25, 351 S.E.2d 
779, 785 (1987) (citations, quotation marks, and brackets omitted).

But in this instance, the trial court had no discretion to allow plain-
tiff’s motion, see generally D & W, Inc., 268 N.C. at 722-23, 152 S.E.2d 
at 202, even if it had determined plaintiff’s argument that Heffernan 
somehow changed the law in a way which would affect plaintiff’s claim, 
though ultimately that is not what the trial court determined. The exact 
same legal issue, with no factual distinctions, argued by plaintiff in 
the Rule 60(b)(6) motion was argued in the first appeal and the North 
Carolina Supreme Court ruled on it; that ruling is the law of the case: 

The questions raised in the present appeal must be viewed 
in the light of the rule that a decision of this Court on for-
mer appeal constitutes the law of the case in respect to 
questions therein presented and decided, both in subse-
quent proceedings in the trial court and on subsequent 
appeal when the same matters are involved.

Collins v. Simms, 257 N.C. 1, 3, 125 S.E.2d 298, 300 (1962). While plaintiff 
Stanley claims that the United States Supreme Court ruling in Heffernan 
changed the law applicable to his claim, that contention is misplaced 
because his claim was already over.1 Again,

[i]n our judicial system the Superior Court is a court 
subordinate to the Supreme Court. Upon appeal our 
mandate is binding upon it and must be strictly followed 
without variation or departure. No judgment other than 
that directed or permitted by the appellate court may 
be entered. Otherwise, litigation would never be ended, 
and the supreme tribunal of the state would be shorn of 
authority over inferior tribunals.

D & W, Inc., 268 N.C. at 722-23, 152 S.E.2d at 202. 

Since the trial court had no authority to rule upon plaintiff Stanley’s 
Rule 60 motion, we must determine whether the trial court’s order is 
simply erroneous, void, or irregular: 

The contention has some procedural significance, and leads 
to the inquiry as to whether the judgment is erroneous, 

1. Plaintiff has not presented any argument as to whether Heffernan would have 
retroactive effect upon his case, and we have not considered this issue. The trial court’s 
order appears to assume that Heffernan could have retroactive effect but determined that 
Heffernan did not change the law applicable to plaintiff’s claim. 
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irregular or void. The question is not without difficulty. 
The decisions in this and other jurisdictions establish no 
strict lines of demarcation, in this category of judgments, 
for determining whether particular judgments are errone-
ous, irregular or void. We have held judgments of Superior 
court which were inconsistent and at variance with, con-
trary to, and modified, corrected, altered or reversed prior 
mandates of the Supreme Court in the respective causes, 
especially where they amounted to insubordination, to be 
unauthorized and void. But we have held judgments, which 
indicated the judge misunderstood and misinterpreted 
the opinion of this Court on former appeal and gave it 
broader significance or narrower scope than we intended, 
to be erroneous. Judgments of the lower court have been 
held to be erroneous in a number of cases where its rul-
ings were inconsistent with prior appellate decisions. The 
Supreme Court has, in at least two cases, held judgments 
by the lower court to be irregular where they undertook to 
modify prior opinions of Supreme Court.

Upon the plainest principle, the courts, whose judg-
ments and decrees are reviewed by an appellate court 
of errors, must be bound by and observe the judgments, 
decrees and orders of the latter court, within its jurisdic-
tion. Otherwise the courts of error would be nugatory and 
a sheer mockery. There would be no judicial subordina-
tion, no correction of errors of inferior judicial tribunals, 
and every court would be a law unto itself. But there is 
no rule of thumb for classifying non-conforming judg-
ments as to whether they are erroneous, irregular or void. 
Of course general principles apply. But decisions have 
undoubtedly taken into consideration the circumstances 
of the particular case, and the necessity for doing justice.

Collins, 257 N.C. at 7–8, 125 S.E.2d at 303–04 (citations and quotation 
marks omitted).

Here, the trial court’s order conformed to the Supreme Court’s prior 
holding, since the motion was denied, albeit for the wrong reason. But 
the trial court had no authority to do otherwise and should have simply 
denied plaintiff’s motion based on the law of the case since the issue 
raised by the Rule 60(b) motion was specifically addressed previously 
and affirmed by the Supreme Court. See McLaughlin, 368 N.C. 618, 781 
S.E.2d 23. However, the trial court had jurisdiction to hear plaintiff’s 
Rule 60(b) motion so the order is not void. See generally Collins, 257 
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N.C. at 7–8, 125 S.E.2d at 303–04. In theory a proper Rule 60 motion 
could raise some issue not addressed by the prior appeal and the trial 
court might have the discretion to grant the motion, although that did not 
happen here. Furthermore, both in the trial court and on appeal, defen-
dants responded to the substance of plaintiff Stanley’s motion without 
arguing it was barred by the law of the case from the prior appeal, so  
“[t]he trial court was doubtless misled in the matter by the way in which 
it was presented.” Cannon v. Cannon, 226 N.C. 634, 637, 39 S.E.2d 821, 
823 (1946). Thus, taking “into consideration the circumstances of the 
particular case, and the necessity for doing justice[,]” we will character-
ize the trial court’s order analysis simply as erroneous since the trial 
court “misunderstood and misinterpreted the opinion[s] of [this Court 
and the Supreme Court] on former appeal and gave [them] … narrower 
scope than we intended[.]” Collins, 257 N.C. at 8, 125 S.E.2d at 303–04. 
The trial court’s rationale was in error only because it had no authority 
to consider the issue presented — nor does this Court, so we will not 
address the substance of the motion. See generally D & W, Inc., 268 N.C. 
at 722-23, 152 S.E.2d at 202.

We conclude the order is erroneous to the extent that it addresses 
the substance of plaintiff’s motion. See generally Lea Co. v. N.C. Board 
of Transportation, 323 N.C. 697, 374 S.E.2d 866 (1989) (affirming the 
trial court’s denial of a Rule 60(b) motion “to reopen a prior judgment for 
the purpose of making additional findings and conclusions as to whether 
plaintiff should be awarded compound interest as an element of just 
compensation for defendant’s taking of an interest in plaintiff’s prop-
erty by inverse condemnation” because “[t]he mandate of this Court 
in the second appeal of this case affirmed a judgment of the trial court 
granting plaintiff simple interest on its award at the rate of 11% per 
annum for the time between defendant’s taking of plaintiff’s property 
and entry of the judgment awarding compensation. As the trial court 
noted, our mandate did not include a remand for consideration of an 
award of compound interest; rather, it affirmed a judgment awarding 
simple interest, which was all the plaintiff had sought.” The trial court 
“had no authority to modify or change in any material respect the decree 
affirmed.” (citations and quotation marks omitted)).2 But because the 

2. This case can be contrasted with McNeil v. Hicks, where the defendant Allstate 
Insurance Company “moved for relief from the order of partial summary judgment pursuant 
to N.C. Gen. Stat. § 1A-1 Rule 60(b)(6) (1990), and for an order dismissing all claims against 
Allstate without prejudice. . . . in light of the North Carolina Supreme Court’s recent holding 
in Andersen v. Baccus” because in that case the motion was filed while the action was still 
pending before the Courts. See McNeil v. Hicks, 119 N.C. App. 579, 459 S.E.2d 47 (1995).
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trial court denied plaintiff’s motion, which is the correct result, we 
affirm the order. See generally Hughey v. Cloninger, 297 N.C. 86, 95-96, 
253 S.E.2d 898, 903-04 (1979) (affirming where a lower court, this Court, 
“reached the right result but for the wrong reason”). 

AFFIRMED.

Judges DIETZ and BERGER concur.

JOSE E. rIvErA, PLAInTIFF 
v.

rICKy L. MATTHEWS And WIFE JO MATTHEWS, And LEE COunTy  
dEPArTMEnT OF SOCIAL SErvICES, dEFEndAnTS

No. COA18-359

Filed 5 February 2019

1.  Child Custody and Support—grandparents—deceased par-
ents—abatement of action

A child custody claim by a grandparent did not abate where the 
father was found dead in the family home, in which illegal drugs 
and paraphernalia were discovered; the mother was arrested and 
the child stayed with the paternal grandparents; the paternal grand-
parents filed a complaint for child custody against the mother and 
were awarded temporary custody; the mother died; and plaintiff, the 
maternal grandfather, filed this action for custody. Although plaintiff 
argued that the custody action abated upon the mother’s death, the 
single sentence on which plaintiff relied, in McIntyre v. McIntyre, 
341 N.C. 629 (1995), constituted dicta and did not resolve the legal 
issue raised by the particular facts of the case. Considering consti-
tutional and statutory law, the McIntyre rule did not apply because 
it was not a dispute for the care, custody, and control of the child 
between two parents and there was no surviving parent vested with 
constitutional rights. 

2. Child Custody and Support—pending claim—new complaint—
no subject matter jurisdiction

The trial court did not have subject matter jurisdiction to con-
sider the maternal grandfather’s independent complaint for child 
custody against the paternal grandparents where both parents were 
deceased, the paternal grandparents had been awarded temporary 
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custody, and that action had not abated. The proper procedure for 
plaintiff was to file a motion to intervene and a motion for custody 
in the pending custody action. 

Appeal by Plaintiff from an order entered 7 June 2017 by Judge Mary 
H. Wells in Lee County District Court. Heard in the Court of Appeals  
17 October 2018.

THE LAW OFFICE OF ERIKA R. BALES, PLLC, by Erika R. Bales, 
for Plaintiff-Appellant.

POST, FOUSHEE & PATTON, P.A., by Kristy Gaines Patton, for 
Defendants-Appellees Ricky L. and Jo Matthews.

Elizabeth Myrick Boone for Defendant-Appellee Lee County 
Department of Social Services.

INMAN, Judge.

Plaintiff-Appellant Jose E. Rivera (“Plaintiff”) appeals from an order 
dismissing his complaint for custody of his maternal grandchild under 
Sections 50-13.1 and 50A-101 of the North Carolina General Statutes. In 
dismissing the complaint, the trial court held that, due to an unabated 
pre-existing child custody action between the child’s paternal grandpar-
ents, Defendants-Appellees Ricky L. and Jo Matthews (the “Matthews”), 
and Plaintiff’s now-deceased daughter (“Mother”), it lacked subject mat-
ter jurisdiction to proceed. After careful review, we affirm the order of 
the trial court.

I.  FACTUAL AND PROCEDURAL HISTORY

N. M. (“Nancy”)1 was born out of wedlock to Mother and R. M. 
(“Father”) in 2007. On 5 June 2015, Mother found Father dead in the 
family home. Seven-year-old Nancy was at the home at the time the body 
was discovered. Law enforcement searched the home and discovered 
copious amounts and varieties of illegal drugs and associated parapher-
nalia. Mother was then arrested on one drug-related misdemeanor and 
four drug-related felony charges. The Matthews arrived at the home that 
same day, and Mother implored them to take care of Nancy. Nancy has 
stayed in the Matthews’ care ever since. 

1. We refer to the minor and her parents by pseudonym.
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In investigating Father’s death, law enforcement and the Lee County 
Department of Social Services (“DSS,” together with the Matthews as 
“Defendants”) interviewed Nancy. She told them that Mother injected 
and snorted drugs in her presence, she had seen used needles and blood 
in her bathroom, she frequently had to fix her own meals due to Mother’s 
incapacitation from drug usage, and she often missed school. On at least 
one occasion, Nancy recounted, she had stepped on a used needle litter-
ing the floor of the home. 

Following their son’s death and Nancy’s disclosure, the Matthews 
filed a complaint and motion for domestic violence protective order 
against Mother under Section 50B-1 of our General Statutes on 9 June 
2015. The trial court awarded temporary custody of Nancy to the 
Matthews by ex parte order later that morning. 

On 25 June 2015, Mother was charged with first-degree murder in the 
death of Father and misdemeanor child abuse of Nancy. The Matthews 
filed a complaint for child custody against Mother the following day (the 
“Custody Action”), and the trial court immediately entered an ex parte 
temporary custody order. Mother and the Matthews appeared for a hear-
ing to review the ex parte temporary custody order the following week 
and, on 12 August 2015, the trial court entered a temporary custody order 
continuing Nancy’s placement with the Matthews. In that order, the trial 
court concluded from the evidence and factual findings that Mother “is 
not a fit and proper person to exercise the care, custody and control of 
the minor child and has taken such actions that are inconsistent with 
her constitutionally protected rights as the minor child’s natural parent.” 
It also concluded that the Matthews were fit to care for Nancy and that 
it would be in her best interest to be placed in their sole and exclusive 
legal custody. The trial court dissolved the ex parte order, decreed that 
the Matthews have “temporary sole and exclusive legal and physical 
care, custody and control” over Nancy, and ordered that Mother have no 
contact with Nancy until further order of the court. 

On 28 September 2015, Plaintiff filed a complaint and motion in the 
Custody Action seeking visitation; that claim was subsequently denied 
and dismissed by the trial court, and Plaintiff did not appeal that deci-
sion. The record on appeal reveals no further action in the Custody 
Action following the dismissal of Plaintiff’s complaint and motion.

Mother died on 3 June 2016. On 16 June 2016, Plaintiff, Nancy’s mater-
nal grandfather, filed a complaint against the Matthews in a new, sepa-
rate action seeking full custody of Nancy pursuant to Sections 50-13.1 
and 50A-101 of our General Statutes. Although Plaintiff acknowledged 
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the existence of the Custody Action, he alleged that it terminated upon 
Mother’s death. The complaint also named DSS as a defendant, asserting 
that “[s]ince both biological and legal parents of the minor are deceased, 
[DSS] is a necessary party to this action.” 

The Matthews filed a motion to dismiss pursuant to Rules 12(b)(1) 
and (6) of the North Carolina Rules of Civil Procedure on 19 August 
2016 on the grounds that the earlier Custody Action was still pend-
ing and the temporary child custody order “has not been set aside 
and continues to remain in full force and effect.” After a hearing on  
28 September 2016, the trial court granted the motion to dismiss for lack 
of subject matter jurisdiction. In its written order filed 7 June 2017, the 
trial court held that the Custody Action had not abated upon Mother’s 
death, concluding that holding otherwise would be contrary to “reason, 
statutory meaning and legislative intent[,]” insofar as it would render 
Nancy a ward of the state despite her current placement with “fit and 
proper legal custodians.” 

Plaintiff filed a belated notice of appeal from the order on 10 August 
2017 and a petition for writ of certiorari on 28 December 2017. We allowed 
Plaintiff’s petition to review the trial court’s order on 10 January 2018. 

II.  ANALYSIS

A. Standard of Review

This Court reviews questions of subject matter jurisdiction de novo, 
McKoy v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010), 
meaning we consider the issue anew without any consideration of or 
reliance upon the lower court’s determination, Parker v. Glosson, 182 
N.C. App. 229, 231, 641 S.E.2d 735, 737 (2007). This same standard 
applies to questions of statutory interpretation. Swauger v. University 
of North Carolina At Charlotte, ___ N.C. App. ___, ___, 817 S.E.2d 434, 
435 (2018).

B. Death and Abatement In Custody Actions

[1] Plaintiff argues on appeal, as he did below, that Mother’s death 
resulted in an abatement of the Custody Action. That argument is largely 
premised on a single sentence found within our Supreme Court’s opin-
ion in McIntyre v. McIntyre, 341 N.C. 629, 461 S.E.2d 745 (1995): “After 
an initial custody determination, the trial court retains jurisdiction on 
the issue of custody until the death of one of the parties or the emanci-
pation of the youngest child.” 341 N.C. at 633, 461 S.E.2d at 745 (citing 
Shoaf v. Shoaf, 282 N.C. 287, 290, 192 S.E.2d 299, 302 (1972)). While this 
sentence, standing in isolation and devoid of context, may appear to 
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resolve the question presented by this appeal, an opinion rendered upon 
that language alone would do a disservice to the law2 and, as explained 
infra, untether McIntyre and other related cases from their constitu-
tional moorings. Indeed, when those decisions are considered fully and 
alongside our statutes concerning the survival of actions and the cus-
tody and visitation rights of grandparents, Plaintiff’s appeal grows ever 
the more vexatious and the simple answer he proposes increasingly less 
viable. Resolution of this appeal, therefore, requires a thorough dredg-
ing of these subjects, and we begin that analysis with McIntyre.

In McIntyre, paternal grandparents filed a complaint under Section 
50-13.1(a) against their son and his wife for visitation with their minor 
granddaughters, who lived with their parents in an intact family and were 
not involved in any ongoing custody action. 341 N.C. at 629, 461 S.E.2d at 
746-47. To determine whether such a right of action existed under those 
circumstances, our Supreme Court conducted a review of the statutes 
under which grandparents may bring a suit for custody or visitation. Id. 
at 633, 461 S.E.2d at 748-49. The Court noted that Section 50-13.5 pro-
vides grandparents with the option of filing a motion for visitation in an 
ongoing custody action following an initial custody determination. Id. 
at 633, 461 S.E.2d at 748-49. The Court cited its earlier decision in Shoaf 
for the proposition that grandparents’ rights to file for visitation persist 
until emancipation of the child or the death of a party to the custody 
action. Id. at 633, 461 S.E.2d at 748. The decision in McIntyre, however, 
was not itself concerned with the abatement of custody actions, and its 
general review of statutes concerning the rights of grandparents to seek 
custody against the constitutional rights of parents was only conducted 
to determine how they “control[led the Supreme Court’s] interpretation 
of [N.C. Gen. Stat.] § 50-13.1(a).” Id. at 634, 461 S.E.2d at 749. Cf. Sharp  
v. Sharp, 124 N.C. App. 357, 360, 477 S.E.2d 258, 260 (1996) (recounting 
the issue in McIntyre and concluding that its “holding was narrowly lim-
ited to suits initiated by grandparents for visitation and does not apply 
to suits for custody” (emphasis in original)). The sentence in McIntyre 
that Plaintiff relies on constitutes dicta that, while helpful as a general 
statement of the law applicable to grandparents’ interventions into cus-
tody disputes between parents, does not resolve the legal issue raised by 
the particular facts of this case.

Delving into Shoaf and earlier decisions also sheds light on the mis-
match between McIntyre and this case. Shoaf involved a “single ques-
tion of law[,]” namely, whether a consent judgment in a custody and 

2. As well as to the parties and Nancy.
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divorce action required a father to pay child support until age 21 when a 
subsequent change in the law reduced the age of majority to 18. 282 N.C. 
at 289, 192 S.E.2d at 302. In holding that the father’s obligation ceased at 
age 18, the Supreme Court observed the following:

When parents of minor children invoke the jurisdiction of 
the court on matters involving separation, support, cus-
tody, etc., the children become wards of the court. The 
court, thereafter has authority to force the parent to dis-
charge the legal obligation to support a minor child until 
he reaches legal age. After separation, followed by action 
for divorce in which a complaint has been filed or a writ 
of habeas corpus has issued, authority to provide for the 
custody of children vests in the court in which the divorce 
proceeding is pending. “ ‘Jurisdiction rests in this (trial) 
court so long as the action is pending and it is pending 
for this purpose until the death of one of the parties,’ or 
the youngest child born of the marriage reaches the age 
of maturity, (emphasis added) whichever event shall first 
occur. (Citing many cases).” Weddington v. Weddington, 
243 N.C. 702, 92 S.E.2d 71.

Shoaf, 282 N.C. at 289-90, 192 S.E.2d at 302 (first and second emphasis 
added).

Weddington and other cases therein all discuss a trial court’s juris-
diction over a child’s custody in the context of a divorce action between 
the child’s parents. Weddington, 243 N.C. at 704, 92 S.E.2d at 73 (“ ‘So 
soon as the “state of separation” between husband and wife resolves 
itself into . . . an action for divorce . . . , the jurisdiction . . . and authority 
to provide for the custody of the children of the marriage vests in the 
court in which the divorce proceeding is pending. Jurisdiction rests in 
this court . . . until the death of one of the parties[.]’ ” (quoting Phipps  
v. Vannoy, 229 N.C. 629, 632, 50 S.E.2d 906, 907-08 (1948) (additional 
citations omitted)); Phipps, 229 N.C. at 632, 50 S.E.2d at 907-08 (noting 
the trial court has jurisdiction over the divorce proceeding and subordi-
nate child custody issue until the death of one of the parties). This rule 
has been applied in that context alone. See, e.g., Elmore v. Elmore, 67 
N.C. App. 661, 313 S.E.2d 904 (1984) (holding an action for divorce and 
child custody abated upon the death of the husband under the common 
law and N.C. Gen. Stat. § 28A-18-1(b)(3)); see also Latham v. Latham, 74 
N.C. App. 722, 723, 329 S.E.2d 721, 722 (1985) (“[W]e rely upon the long-
settled rule that a divorce action is pending for purposes of determining 
custody and support until the death of one of the parties or until the 
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youngest child born of the marriage reaches maturity, whichever event 
occurs first.” (citing Weddington, 243 N.C. at 704, 92 S.E.2d at 73) (addi-
tional citations omitted) (emphasis added)).3 

Constitutional law also cautions against the outcome advocated by 
Plaintiff. As recognized in McIntyre, “the common law rule is that parents 
have a paramount right . . . to custody, care and nurture of their children, 
. . . and that that right includes the right to determine with whom their 
children shall associate.” 341 N.C. at 631, 461 S.E.2d at 748 (citations and 
internal quotation marks omitted). This right generally prevails against 
any desire by grandparents to engage with their grandchild. See Eakett  
v. Eakett, 157 N.C. App. 550, 553, 579 S.E.2d 486, 489 (2003) (holding 
grandparents are entitled to custody in an action against a parent only 
when there is a showing of parental unfitness, as “[t]he requirement to 
show unfitness if a grandparent initiates a custody dispute is consistent 
with a parent’s constitutionally protected right to the care, custody and 
control of the child” (citation omitted)); see also Wellons v. White, 229 
N.C. App. 164, 175, 748 S.E.2d 709, 718 (2013) (“To receive custody under 
N.C. Gen. Stat. § 50-13.1(a), grandparents must prove parental unfitness.” 
(citing Eakett, 157 N.C. App. at 553, 579 S.E.2d at 489)). Thus, a custody 
dispute between grandparents and a parent involves a conflict between 
unequal interests, Eakett at 554, 579 S.E.2d at 489, while a custody battle 
between two parents involves a conflict of equal rights, see, e.g., Rosero 
v. Blake, 357 N.C. 193, 208, 581 S.E.2d 41, 50 (2003) (“[T]he father’s right 
to custody of his illegitimate child is legally equal to that of the child’s 
mother”). It follows, then, that disputes between parents are subject to 
different procedural standards and safeguards than those applicable  
to actions between parents and non-parents:

[U]nless a natural parent’s conduct has been inconsistent 
with his or her constitutionally protected status, 
application of the “best interest of the child” standard in a 
custody dispute with a nonparent offends the Due Process 
Clause of the United States Constitution. Furthermore, 
the protected right is irrelevant in a custody proceeding 
between two natural parents, whether biological or 
adoptive, or between two parties who are not natural 
parents. In such instances, the trial court must determine 
custody using the “best interest of the child” test.

3. There is “sound reason and logic” behind the notion that all causes of action “inci-
dental to the marital status” abate upon the death of a party, Elmore, 67 N.C. App. at 667, 
313 S.E.2d at 908, as “no power can dissolve a marriage which has already been dissolved 
by act of God.” Bell v. Bell, 181 U.S. 175, 178, 45 L. Ed. 804, 807 (1901).
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Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 266-67 (2003) (cita-
tions omitted) (emphasis added).

The constitutional right vested in parents—and not grandparents—
also comes into play when one parents dies. In McDuffie v. Mitchell, 155 
N.C. App. 587, 573 S.E.2d 606 (2002), the minors’ parents divorced, with 
the mother receiving custody and the father visitation. 155 N.C. App. 
at 588, 573 S.E.2d at 607. The mother died and the children began liv-
ing with their maternal grandmother. Id. The grandmother subsequently 
filed a custody suit against the father. Id. The trial court dismissed the 
grandmother’s complaint and we affirmed, “not[ing] that where one par-
ent is deceased, the surviving parent has a natural and legal right to cus-
tody and control of the minor children.” Id. at 589, 573 S.E.2d at 607-08 
(citations omitted). That maxim was no less true when the sole surviv-
ing parent was the non-custodial parent of the children, id. at 589-90, 
573 S.E.2d at 608, and, because the complaint failed to allege actions 
inconsistent with the father’s constitutional rights as a parent, we held 
that the maternal grandmother had failed to state a claim for custody, 
id. at 591, 578 S.E.2d at 609.4 Thus, as illustrated by McDuffie, even a 
non-custodial parent ordinarily enjoys a constitutional right to the care, 
custody, and control of his child that springs upon the death of the cus-
todial parent to the exclusion of and superior to any interest held by  
a grandparent. 

Because a non-custodial parent has the benefit of this constitutional 
right upon the death of the custodial parent while a grandparent does 
not, it stands to reason that the death of a party in a divorce and cus-
tody suit would result in the action’s abatement while the death of the 
last surviving non-custodial parent would not abate a custody action 
between that parent and the custodial grandparents. Stated differently, 
when the death of one party in a custody action does not result in an 
automatic vestiture of custody in another by operation of a constitu-
tional right, the rationale for abatement as set forth in McIntyre and 
other decisions falters.

Finally, statutory law presents a final hurdle to Plaintiff’s desired 
outcome. Section 28A-18-1 of our general statutes provides that “[u]pon 
the death of any person, all demands whatsoever, and rights to pros-
ecute or defend any action or special proceeding, existing in favor of or 

4. We note that, just as death results in the extinguishing of a parent’s constitutional 
right to the care, custody, and control of her child, this Court has previously equated an 
order terminating parental rights to “a civil death penalty.” Stann v. Levine, 180 N.C. App. 
1, 11 n.9, 636 S.E.2d 214, 220 n.9 (2006) (citation and internal quotation marks omitted).
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against such person, except as provided in subsection (b) hereof, shall 
survive to and against the personal representative or collector of the 
person’s estate.” N.C. Gen. Stat. § 28A-18-1(a) (2017) (emphasis added). 
The exceptions listed in subsection (b) are limited to “rights of action 
in favor of a decedent.” N.C. Gen. Stat. § 28A-18-1(b) (2017) (emphasis 
added). Our Supreme Court has held that, in drafting this statute, “[t]he 
legislature employ[ed] language of broad signification to describe the 
causes of action which survive.” McIntyre v. Josey, 239 N.C. 109, 111, 
79 S.E.2d 202, 203 (1953) (construing virtually identical language found 
in N.C. Gen. Stat. § 28A-18-1(a)’s predecessor statute). The Custody 
Action at issue here was not a cause of action in favor of Mother but a 
complaint for custody in favor of the Matthews and, therefore, survived 
Mother’s death under the plain language of the statute.

Having reviewed the above constitutional and statutory law, we 
hold that the rule espoused in McIntyre and related cases does not apply 
to the Custody Action, as it was not a dispute for the care, custody, and 
control of Nancy between two parents, and there is no surviving par-
ent vested with constitutional rights. Instead, the Custody Action was 
brought by the Matthews against Mother and, following Mother’s death, 
did not abate for reasons of constitutional law previously articulated by 
our appellate courts and did not abate pursuant to the plain language 
of Section 28A 18 1. Plaintiff offers no other grounds for abatement 
and, with none appearing following our analysis, we hold the trial court 
properly concluded that the Custody Action was still pending following 
Mother’s death.

C.   Subject Matter Jurisdiction

[2] Having determined the trial court properly concluded the Custody 
Action did not abate, we now turn to Plaintiff’s argument that he could 
invoke the trial court’s jurisdiction to pursue custody of his granddaugh-
ter pursuant to Section 50-13.1. While that statute does provide that  
“[a]ny . . . relative . . . may institute an action or proceeding for the cus-
tody of [a] child,” N.C. Gen. Stat. § 50-13.1(a), we hold that this broad 
language, when construed in pari materia with more specific provisions 
concerning grandparent rights to visitation and custody and considered 
in the context of existing case law, does not support Plaintiff’s position.

We acknowledge that “N.C. Gen. Stat. § 50-13.1(a) grants 
grandparents standing to seek custody at any time.” Wellons, 229 N.C. 
App. at 174, 748 S.E.2d at 717. Our case law, however, has generally 
understood this broad grant to provide grandparents with standing to 
bring an initial custody claim against parents, not a new suit against 
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non-parents who have already obtained custody by order in a prior, 
ongoing action. See Sharp, 124 N.C. App. at 363, 477 S.E.2d at 262 
(“[Section] 50 13.1(a) grants grandparents the right to bring an initial 
suit for custody where there are allegations that the child’s parents are 
unfit.” (emphasis added)), Wellons, 229 N.C. App. at 174, 748 S.E.2d at 
717 (“To receive custody under N.C. Gen. Stat. § 50-13.1(a), grandparents 
must show parental unfitness.”), Eakett, 157 N.C. App. at 553, 579 S.E.2d 
at 489 (“The requirement to show unfitness if a grandparent initiates a 
custody dispute is consistent with a parent’s constitutionally protected 
right”), and Perdue v. Fuqua, 195 N.C. App. 583, 586, 673 S.E.2d 145, 
148 (2009) (“[A] grandparent initiating a proceeding for custody [under 
Section 50-13.1(a)] must allege unfitness of a parent due to neglect or 
abandonment.”). Furthermore, we have held that “[N.C. Gen. Stat.]  
§ 50-13.1(a) grants grandparents the broad privilege to institute an action 
for custody or visitation, as allowed in [N.C. Gen. Stat.] §§ 50-13.2(b1), 
50-13.2A, and 50-13.5(j).” Eakett, 157 N.C. App. at 552, 579 S.E.2d at 488 
(emphasis added). One of those statutes, Section 50-13.5(j), “permits 
a grandparent to petition for custody or visitation due to changed 
circumstances in those actions where custody has previously been 
determined.” Perdue, 195 N.C. App. at 585, 673 S.E.2d at 147. Our 
Supreme Court has held that Section 50-13.5(j) is a “special provision 
[ that] control[s the] interpretation of [Section] 50-13.1(a),” and “[w]e 
therefore must read [it] . . . in conjunction with [Section] 50-13.1(a) so 
as to harmonize them and give effect to consistent legislative policy.” 
McIntyre, 341 N.C. at 634, 461 S.E.2d at 749.

In the instant case, Plaintiff initiated his custody claim naming the 
Matthews and DSS as defendants while the Matthews’ Custody Action 
was, as established supra Part II.B., still pending. Plaintiff did not file 
suit against an allegedly unfit parent, but against non-parents who were 
previously awarded custody in the Custody Action. And, given our hold-
ing that the Custody Action has not abated, Plaintiff’s complaint against 
the Matthews is more akin to a request to modify the custody order 
entered in the Custody Action under Section 50-13.5(j) than it is an ini-
tial claim for custody under Section 50-13.1(a).5 Construing Plaintiff’s 
complaint in the context of the relevant statutory provisions and the 
existence of a custody order in the Custody Action, we hold that “under 
[Section] 50-13.5(j), the proper procedure for [Plaintiff] was to file . . . a 

5. Indeed, Plaintiff conceded at oral argument that: (1) if the Custody Action has not 
abated, then his action can only proceed as a motion in that cause; and (2) the custody 
order entered in the Custody Action was valid and would survive even if the Custody 
Action were held to have abated.
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Motion to Intervene and a Motion for Custody [in the Custody Action].” 
Perdue, 195 N.C. App. at 585-86, 673 S.E.2d at 147-48. Plaintiff’s standing 
is therefore limited to filing such a motion in the Custody Action, and we 
hold the trial court properly concluded it lacked subject matter jurisdic-
tion to hear Plaintiff’s independent complaint for custody against the 
Matthews and DSS.

III.  CONCLUSION

For the foregoing reasons, we hold the trial court properly con-
cluded the Custody Action had not abated and affirm its dismissal of 
Plaintiff’s complaint for lack of subject matter jurisdiction.

AFFIRMED.

Chief Judge McGEE and Judge DILLON concur.

MAry WOLF SMITH, PLAInTIFF 
v.

 rICHArd T. rOdgErS, Jr., PErSOnAL rEPrESEnTATIvE OF THE ESTATE OF gErALd WOLF, Jr. 
And SHErMAn And rOdgErS, PLLC, dEFEndAnTS

No. COA18-261

Filed 5 February 2019

1. Divorce—equitable distribution—distributive award—death 
of spouse—not claim against estate

In an action to enforce an equitable distribution order granting a 
distributive award to plaintiff, plaintiff’s declaratory judgment claim 
was not time-barred by the provisions of Chapter 28A, since the  
distributive award was not part of the decedent’s estate (of plain-
tiff’s former spouse), and plaintiff was therefore not required to 
adhere to Chapter 28A’s filing and notice requirements. The equi-
table distribution order vested in plaintiff a property right and did 
not constitute a claim against decedent’s estate. 

2. Jurisdiction—equitable distribution—claim for unpaid dis-
tributive award—deceased spouse—correct court

In an action to enforce an equitable distribution (ED) order 
granting a distributive award to plaintiff, plaintiff’s declaratory judg-
ment claim filed as part of decedent’s estate matter should have 
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been dismissed by the superior court. The distributive award to 
plaintiff did not belong to decedent (her former spouse) and did 
not become part of his estate when he died. Exclusive jurisdiction 
over ED belonged to the district court, which is where plaintiff must 
enforce her claim. 

3. Appeal and Error—abandonment of issues—equitable distri-
bution—unpaid distributive award—tort claims

On appeal from an action to enforce an equitable distribution 
order granting a distributive award to plaintiff, the superior court 
had jurisdiction to dismiss plaintiff’s claims for breach of fiduciary 
duty and conversion for failure to state a claim upon which relief 
can be granted. Plaintiff failed to advance any argument about the 
elements of those torts, thereby abandoning any issue on the merits. 

Appeal by Plaintiff from order entered 21 September 2017 by Judge 
Ebern T. Watson, III, in New Hanover County Superior Court. Heard in 
the Court of Appeals 20 September 2018.

Law Office of Susan M. Keelin, PLLC, by Susan M. Keelin for 
Plaintiff Appellant.

Cranfill Sumner & Hartzog LLP, by Melody Jewell Jolly for 
Defendant Appellees.

INMAN, Judge.

Enforcement of an equitable distribution award remains within the 
exclusive jurisdiction of the district court, even after one party subject 
to the order dies.

Plaintiff Mary Wolf Smith (“Ms. Smith”) appeals the superior court’s 
dismissal of her complaint arising from an equitable distribution award 
ordered (“ED Order”) by the district court against her ex-husband, 
Gerald Wolf, Jr. (“Mr. Wolf”), prior to his death. Ms. Smith sued Richard T. 
Rodgers, Jr., Esq. (“Rodgers”) and Sherman and Rodgers, PLLC, admin-
istrators of Mr. Wolf’s estate (collectively “Defendants”) for declara-
tory relief, breach of fiduciary duty, and conversion. The superior court 
agreed with Defendants that Ms. Smith’s complaint was time-barred by 
a statute governing claims against estates. 

Ms. Smith argues that her complaint does not assert claims against 
an estate and is therefore not subject to the statutory time limitation for 
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bringing such claims.1 We agree that Ms. Smith’s claim for declaratory 
judgment is directly related to enforcement of the ED Order and is not a 
claim against the estate and therefore not time barred. But we hold that 
the superior court lacked jurisdiction to hear it.  We are not persuaded 
that Ms. Smith’s tort claims are likewise directly related to the ED Order, 
so we affirm the trial court with respect to those claims. 

I.  Factual and Procedural Background

The record,2 including Ms. Smith’s complaint, reflects the following:

A.  Facts and Litigation Preceding this Action

Ms. Smith and Mr. Wolf married in 1994 and divorced in 2013. 
During the marriage, Mr. Wolf was a member in Savings Home, LLC 
(“Savings Home”), which owned parcels of real estate for sale or rental.3 
In December 2012, in an equitable distribution proceeding in the New 
Hanover County District Court, the court entered an ED Order provid-
ing for Ms. Smith to receive fifty percent of the marital estate. The ED 
Order identified, valued, and distributed specific marital property and 
debt according to a detailed schedule, including a line item referred to 
as Savings Home, which allocated half the value of Mr. Wolf’s ownership 
interest in Savings Home (“LLC interest”) to Ms. Smith and the other half 
of the value to Mr. Wolf. The district court found that the LLC interest 
had a fair market value of $419,283, and allocated a value of $209,642 to 
Ms. Smith and a value of $209,641 to Mr. Wolf.  

Because it was not possible to divide the value of specific assets 
equally between the parties, the trial court also included a distributive 
award requiring Mr. Wolf to pay Ms. Smith $30,620 over a period of 36 

1. Ms. Smith also argues that Defendants are estopped from arguing that her claims 
are time-barred and that the trial court erred in considering materials outside the plead-
ings when ruling on a motion to dismiss pursuant to N.C. Rule of Civil Procedure 12(b)(6). 
Because we hold that Ms. Smith’s claim for declaratory judgment should have been dis-
missed for lack of subject matter jurisdiction, and because she has asserted no argument 
to differentiate her other claims, we conclude these issues are not dispositive and we do 
not address them.

2. The only facts not alleged in Ms. Smith’s complaint relate to Mr. Wolf’s estate 
proceeding and are reflected by documentary exhibits submitted to the trial court by 
Defendants. While those facts provide context for the procedural background of this 
appeal, they are immaterial to our decision.

3. Though the record and the parties refer to Mr. Wolf as a partner, because Savings 
Home is a limited liability company, we refer to Mr. Wolf as a member and his interest as 
an ownership interest or LLC interest.
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months to make the total distribution to her equal to half of the value it 
found in the entire marital estate. 

The ED Order required that “each party shall immediately execute 
any and all documents and make all transfers of property necessary to 
effectuate the terms and conditions of this Order.” 

Mr. Wolf died suddenly on 7 March 2013, three months after the ED 
Order but before he had liquidated his LLC interest in Savings Home or 
paid to Ms. Smith half the value of the LLC interest, as required by the ED 
Order. At the time of Mr. Wolf’s death, Savings Home owned eight par-
cels of real estate, all of which were controlled by and in the possession 
of the surviving member in Savings Home, David Goldrup (“Goldrup”). 

Rodgers qualified as the personal representative of Mr. Wolf’s estate 
through letters of administration filed in the Clerk of New Hanover 
County Superior Court’s estate division on 4 January 2013 (the “Estate 
Matter”). Mr. Wolf’s only heirs at law are his two daughters.4 

On 7 August 2013, Ms. Smith, through her then-counsel, filed a notice 
of claim in the Estate Matter for $30,620, the distributive award provided 
for in the ED Order.5 In July 2016, Defendants, on behalf of Mr. Wolf’s 
estate, paid Ms. Smith’s claim. 

Ms. Smith did not file a notice of claim for any other aspect of the 
equitable distribution award, including the distribution to her of half  
the value of Mr. Wolf’s LLC interest in Savings Home.  

After Rodgers became the personal representative of Mr. Wolf’s 
estate, he and Ms. Smith agreed to coordinate efforts to recover the 
value of the LLC interest in Savings Home for the benefit of Mr. Wolf’s 
estate and Ms. Smith. In August 2014, Rodgers and Ms. Smith filed suit 
against Savings Home and Goldrup, the sole surviving member, seeking 
an accounting of the limited liability company’s affairs and imposition 
of a constructive trust on all of its assets (“the Savings Home Action”). 

4. One is Ms. Smith’s daughter as well; the other is Ms. Smith’s stepdaughter. 

5. Defendants assert in their appellate brief that Ms. Smith filed her notice of claim in 
response to a notice to creditors that Sherman and Rodgers, PLLC sent on 9 August 2013. 
There is no evidence in the record of a notice to creditors. In any event, the record shows 
that Ms. Wolf filed her notice of claim two days before the alleged date of the notice to 
creditors. Because we hold that the superior court had no jurisdiction to hear Ms. Smith’s 
claim to recover any portion of her award provided in the ED Order, the discrepancy is 
immaterial to our decision. 
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In June 2016, the parties in the Savings Home Action agreed to a 
consent order (“the 2016 consent order”) for all real property owned 
by Savings Home to be sold, and for all sales proceeds to be placed in a 
trust controlled by Sherman and Rodgers, PLLC, the law firm in which 
Rodgers is a member. The 2016 consent order also provided for Sherman 
and Rodgers, PLLC to be responsible for managing all of the real prop-
erty, to provide an accounting for all revenues and expenses for the real 
property, and to list each parcel of property for sale after obtaining the 
written approval of all parties to the Savings Home Action to the list 
price, commission rate, and sale price for each parcel. The 2016 con-
sent order also provided that the net proceeds of the sale of each par-
cel would be divided by agreement of the parties to the Savings Home 
Action “or in accordance with any orders of this Court.” Consistent 
with the 2016 consent order, Goldrup then transferred to Sherman and 
Rodgers, PLLC management and control of all of the real estate owned 
by Savings Home.6 

In December 2016, Ms. Smith, through new counsel, Susan Keelin, 
sent a letter by e-mail to Mr. Rodgers demanding “excise of her prop-
erty from [Mr. Wolf’s estate] as set forth in the [ED Order].” The letter 
asserted that Ms. Smith’s “right to an equitable distribution of property 
from the marital estate vested when she and [Mr. Wolf] separated” and 
that it was not, and never had been, part of Mr. Wolf’s estate.7 That same 
day, Rodgers, on behalf of Sherman and Rodgers, PLLC, sent an e-mail 
response to the demand letter, telling Keelin that she “[has] no case” 
and that she should “[c]ontact [her] malpractice insurer carrier and have 
them call [him].” 

On 14 March 2017, Rodgers filed in the Estate Matter a denial of Ms. 
Smith’s demand for half the value of Mr. Wolf’s LLC interest in Savings 
Home, which Rodgers characterized as a “claim” against Mr. Wolf’s 
estate, for failure to properly present a claim pursuant to N.C. Gen. Stat. 
§ 28A-19-1, a statute governing claims against an estate. 

6. In November 2016, the defendants in the Savings Home Action filed a motion to 
dismiss Ms. Smith’s claim—later refiled as a summary judgment motion—asserting that 
Ms. Smith was a mere unpaid judgment creditor of Mr. Wolf’s estate with no standing to 
sue Savings Home or its members. As a judgment creditor, they argued, Ms. Smith should 
have filed a notice of claim against the estate, but the statute of limitations for doing so 
had expired. Rodgers—Ms. Smith’s co-plaintiff—also joined in the motion, asserting that 
Ms. Smith “was difficult to work with” and was “obstructing the process,” exposing him to 
potential liability. The motion was later withdrawn. 

7. On the date of the letter, the balance of funds in the law firm’s trust account 
derived from Savings Home was $193,009.96. 
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B.  This Action and Related Proceedings

On 22 March 2017, Ms. Smith filed suit in New Hanover County 
Superior Court, alleging claims against Defendants for breach of fidu-
ciary duty, conversion, and for a declaratory judgment that she is entitled 
to her half of the distributive value of the LLC interest in Savings Home 
without having to file a claim against Mr. Wolf’s estate. Defendants filed 
a motion to dismiss the action pursuant to Rule 12(b)(6) of the North 
Carolina Rules of Civil Procedure, arguing that Ms. Smith’s claims were 
time-barred by statutes governing claims against a decedent’s estate. 

On 31 August 2017, the remaining parties in the Savings Home 
Action agreed to a second consent order (“the 2017 consent order”) 
which required Sherman and Rodgers, PLLC to pay to the New Hanover 
County Clerk of the Superior Court, among other things, the funds in 
the law firm’s trust account derived from Savings Home, and provided 
for the trial court to appoint a commissioner to manage and sell the 
remaining assets of Savings Home. The 2017 consent order also relieved 
Sherman and Rodgers, PLLC from “any further duties under the 2016 
consent order.”

One month later, after a hearing in this action, the trial court 
granted Defendants’ motion to dismiss Ms. Smith’s complaint, holding 
that she had failed to state a claim for which relief could be granted. 
Ms. Smith appeals.  

II.  Analysis

A.  Declaratory Judgment Claim

[1] The trial court concluded that Ms. Smith’s claims are subject to 
Section 28A-19-1 of our General Statutes and are time-barred by that 
statute because she did not file her claim within 90 days of the estate 
administrator’s notice to creditors that Mr. Wolf had died and his debts 
were to be handled by his estate. Ms. Smith argues this ruling is error. 
For reasons explained below, we agree that Ms. Smith’s claim to enforce 
the ED Order through a declaratory judgment falls outside the scope of 
Chapter 28A and within the scope of Section 50 of our General Statutes, 
which governs equitable distribution proceedings. But our holding that 
this claim is an equitable distribution matter is also fatal to subject mat-
ter jurisdiction in the superior court. Accordingly, we vacate the trial 
court’s order of dismissal on the merits of Ms. Smith’s declaratory judg-
ment claim and dismiss that claim for lack of subject matter jurisdiction. 
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1.  Equitable Distribution Versus Estate Administration

Equitable distribution is the process by which a court divides prop-
erty belonging to a married couple based upon a variety of statutory 
factors. N.C. Gen. Stat. § 50-20(c) (2017). It is presumed that an in-kind 
distribution of marital property is equitable; however, if the presump-
tion is rebutted by the greater weight of the evidence, or “by evidence 
that the property is a closely held business entity or is otherwise not 
susceptible of division in-kind,” the court shall provide for a distribu-
tive award to be paid by either party, incrementally or in a lump sum, to 
achieve equity between the parties. Id. §§ 50-20(b)(3), (e). “The rights of 
the parties to an equitable distribution of marital property and divisible 
property are a species of common ownership, the rights of the respec-
tive parties vesting at the time of the parties’ separation.” Id. § 50-20(k).

Chapter 28A establishes the procedure for the administration of 
a decedent’s estate. The personal representative appointed to oversee 
the decedent’s estate is obligated to, among other things, accumulate 
the assets of the estate, notify potential claimants, and pay valid claims 
against the estate. Different categories of claims are paid according to a 
statutory hierarchy, which includes the following:

(a) After payment of costs and expenses of administra-
tion, the claims against the estate of a decedent must be 
paid in the following order:

. . . .

Sixth class. Judgments of any court of competent jurisdic-
tion within the State, docketed and in force, to the extent 
to which they are a lien on the property of the decedent at 
the decedent’s death. . . .

Eighth class. A claim for equitable distribution.

Ninth class. All other claims.

N.C. Gen. Stat. § 28A-19-6(a) (2017). The eighth class of claims was added 
to the statute in 2005, after Section 50-20(l) had been amended to provide 
that equitable distribution claims whether pending or not yet filed at the 
time of a spouse’s death, could be pursued against the decedent’s estate. 
Act of July 12, 2005, ch. 180, sec. 1, 2005 N.C. Sess. Laws 307.

This Court held in Painter Jamieson v. Painter, 163 N.C. App. 527, 
594 S.E.2d 217 (2004), that an award in an equitable distribution pro-
ceeding pending prior to the death of one spouse is not a “claim” with 
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respect to Chapter 28A-19-6(a), but “represents [the surviving spouse’s] 
portion of the marital property.” Id. at 529, 594 S.E.2d at 218. 

In Painter, during the pendency of an equitable distribution action 
with his former spouse, Dr. Painter died. Id. at 528, 594 S.E.2d at 218. The 
personal representative of Dr. Painter’s estate was substituted for Dr. 
Painter in the equitable distribution proceeding, and the parties eventu-
ally agreed to a consent order by the district court awarding Deborah 
Woodward Painter a distributive payment of $167,413.48. Id. at 528, 594 
S.E.2d at 218. By May 2002, however, the estate had not paid the award. 
Id. at 528, 594 S.E.2d at 218. Deborah filed a motion for contempt against 
the personal representative seeking immediate payment of the award. 
Deborah argued—and the district court agreed—that the award was not 
governed under North Carolina estate law, but “[was] her own money 
. . . and [did] not [] belong to the estate.” Id. at 529, 594 S.E.2d at 219.  
The district court ordered the personal representative to pay the award 
within thirty days. Id. at 529, 594 S.E.2d at 219.

Reviewing the personal representative’s appeal, this Court acknowl-
edged “the obvious conflict between the policy of equitable distribu-
tion and the application of Chapter 28A to unpaid distributive awards 
ordered pursuant to an Equitable Distribution Order,” id. at 531, 594 
S.E.2d at 220, but expressly rejected the argument that, “where one 
party dies before he pays the distributive award[,] Chapter 28A must be 
utilized to administer the estate and the distribution award becomes a 
claim against [the] decedent’s estate.” Id. at 531, 594 S.E.2d at 220. We 
explained that “the distributive award should not be treated as a claim 
under Chapter 28A” because that statute “provides that [a] decedent’s 
estate is comprised of [a] decedent’s assets, including all [of a] dece-
dent’s real and personal property.” Id. at 531, 594 S.E.2d at 220 (citing 
N.C. Gen. Stat. § 28A-15-1(a) (2004)) (emphasis omitted). Instead, we 
held: “Although [a] decedent’s assets include those he acquired from 
the equitable distribution order, his assets do not include those mari-
tal assets awarded to his former spouse.” Id. at 531, 594 S.E.2d at 220 
(emphasis added). 

Our decision in Painter also addressed how its holding affected the 
administration of a deceased ex-spouse’s estate: 

Where payment is due from a decedent to a former spouse 
to account for the former spouse’s portion of the marital 
estate, that payment must be made first. Only after the 
marital estate is separated from decedent’s estate can  
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the administrator determine decedent’s assets and pro-
ceed to pay the creditors and distribute the assets of the 
estate pursuant to Chapter 28A.

Id. at 532-33, 594 S.E.2d at 221.

This Court recently followed Painter in Watson v. Joyner-Watson, 
which, like this case, arose from a superior court proceeding and held 
that an equitable distribution award owed to a surviving spouse “is nei-
ther part of the deceased spouse’s estate nor subject to the traditional 
procedures governing claims against the estate.” __ N.C. App. __, __, __ 
S.E.2d __, __ (Dec. 18, 2018) (COA18-524). 

Considering section 50-20(k)’s provision that equitable distribution 
rights vest on the date of a couple’s separation, as well as the express 
holdings in Painter and Watson that marital assets distributed to a sur-
viving spouse are not part of a deceased spouse’s estate, we conclude 
that as a result of the ED Order, half of Mr. Wolf’s LLC interest in Savings 
Home belonged to Ms. Smith at the time of his death, and that asset did 
not become part of Mr. Wolf’s estate. 

Defendants argue that statutory amendments applicable to equi-
table distribution claims against decedents’ estates require a different 
analysis. We disagree. 

In 2003, the General Assembly amended Section 50-20 to add the 
following pertinent language: 

(l)(1) A claim for equitable distribution, whether an action 
is filed or not, survives the death of a spouse so long as the 
parties are living separate and apart at the time of death.

(2) The provisions of Article 19 of Chapter 28A of 
the General Statutes shall be applicable to a claim 
for equitable distribution against the estate of the 
deceased spouse.

N.C. Gen. Stat. § 50-20(l) (2017). Unlike Painter and Watson, the ED 
Order in this case post-dates the amendment. So we must consider how 
Section 50-20(l) affects enforcement of an equitable distribution award 
entered prior to the death of a party, and specifically whether the distri-
bution award becomes a “claim” against the decedent’s estate and thus 
governed by Chapter 28A. 

If a statute’s language is clear and unambiguous, no further analysis 
is necessary “and the courts must give it its plain and definite meaning.” 
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Quality Built Homes Inc. v. Town of Carthage, 369 N.C. 15, 19, 789 
S.E.2d 454, 457 (2016). 

It is reasonable to construe the plain language of “a claim for equi-
table distribution against the estate of a deceased spouse” to include a 
yet-to-be-asserted claim for equitable distribution from marital property 
held by a spouse at the time of his death, as well as a claim previously 
filed and pending at the time of death. This language plainly does not 
include an equitable distribution award already ordered, but not yet sat-
isfied, before the decedent’s death and necessarily before the existence 
of the estate.

Section 50-20(l), created by the General Assembly in 2001, initially 
provided: “A pending action for equitable distribution shall not abate 
upon the death of a party.” Act of Aug. 10, 2001, ch. 364, sec. 2, 2001 N.C. 
Sess. Laws 1167 (emphasis added). The statute did not mention Chapter 
28A, which governs decedents’ estates, and this Court held that it “abro-
gated the Supreme Court’s decision in Brown v. Brown, which held an 
equitable distribution claim abated upon the death of a party.” Estate 
of Nelson ex rel. Brewer v. Nelson, 179 N.C. App. 166, 170-71, 633 S.E.2d 
124, 128 (2006) (emphasis added); see also Stann v. Levine, 180 N.C. 
App. 1, 12, 636 S.E.2d 214, 221 (2006) (agreeing with Nelson). In Brown 
v. Brown, the parties were separated and were in pending divorce and 
equitable distribution proceedings; however, before the trial court 
entered a final divorce decree and a final equitable distribution judg-
ment, the wife died. 353 N.C. 220, 222, 539 S.E.2d 621, 622 (2000). The 
Supreme Court in Brown held that, because an “equitable distribution . . .  
is inextricably linked with divorce proceedings,” the wife’s death prior 
to a final divorce decree abated her claim for equitable distribution. Id. 
at 227, 539 S.E.2d at 625. Brown also explained that its “reasoning [did] 
not contradict Tucker v. Miller, 113 N.C. App. 785, 788, 440 S.E.2d 315, 
317 (1994),” which “held that an equitable distribution action survived 
a party’s death” occurring after a final divorce decree but before final 
resolution of the equitable distribution proceeding. Id. at 225 n.1, 539 
S.E.2d at 624 n.1. 

The 2003 amendment to Section 50-20(l) replaced the reference to 
“a pending action for equitable distribution” with “a claim for equitable 
distribution, whether an action is filed or not.” Act of June 12, 2003, ch. 
168, sec. 1, 2003 N.C. Sess. Laws 230 31. The General Assembly noted 
that the amendment was intended to “allow a claim for equitable dis-
tribution to not only survive the death of one of the spouses but also 
to be filed after” a spouse’s death if the spouses were separated at the 
time of death. North Carolina Bill Summary, 2003 Reg. Sess. S.B. 394 
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(June 12, 2003) (emphasis added). The General Assembly also noted 
its intent that all “claim[s] against the estate [are] subject to the same 
filing and notice requirements” like all other creditors “under Article 19 
of Chapter 28A.” Id. 

Based on the plain language of the statute, and consistent with 
related statutes and our precedents, we hold that absent the death of 
a spouse prior to adjudication of an equitable distribution proceeding, 
Section 50-20(l)(2) does not require the surviving spouse to comply with 
Section 28A-19-3’s filing and notice requirements to enforce an equita-
ble distribution order. Section 50-20(l) does not affect Ms. Smith’s right 
to collect her distributional share of Mr. Wolf’s LLC interest in Savings 
Home. Because the ED Order severed the marital property into separate 
and distinct assets with respect to each party, Ms. Smith’s demand to 
excise her distributional property from Mr. Wolf’s estate is not a “claim” 
for the purposes of Section 28A-19-6.

Defendants argue in the alternative that, if we do not conclude Ms. 
Smith has asserted an equitable distribution claim against Mr. Wolf’s 
estate, she was still obligated to comply with Chapter 28A because the 
ED Order is a judgment, docketed and a lien on the property of Mr. Wolf 
at the time of his death, falling under the sixth class in the hierarchy of 
claims against an estate. N.C. Gen. Stat. § 28A-19-6(a). This argument is 
precluded by this Court’s holdings in Painter and Watson, which explain 
that an equitable distribution order vests in the surviving spouse a prop-
erty right that is not subject to Section 28A-19-6(a). Unlike equitable dis-
tribution claims, which were added to the hierarchy of claims against a 
decedent’s estate in 2005, docketed judgments have been listed in the 
hierarchy of claims for more than a century. Defendants have cited no 
appellate decisions, and we have found none, characterizing an equitable 
distribution order as a judgment within the scope of Section 28A-19-6(a).  

2.  Subject Matter Jurisdiction

[2] Because Ms. Smith’s claim of ownership in half of Mr. Wolf’s LLC 
interest is not a “claim” falling within Chapter 28A, but a separate asset 
outside of Mr. Wolf’s estate and within the scope of the ED Order, the 
superior court should have dismissed Ms. Smith’s declaratory judgment 
claim pursuant to Rule 12(b)(1) for lack of subject matter jurisdiction. 
The district court’s ED Order established exclusive original jurisdiction 
over the parties’ equitable distribution process.  

This Court’s recent decision in Watson, which followed Painter, 
explained its consequence for subject matter jurisdiction, holding that 
“the entire equitable distribution process—including the enforcement 
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of an unpaid distributive award—is governed by N.C. Gen. Stat. § 50  
et seq. and is under the authority of the district court pursuant to N.C. 
Gen. Stat. § 7A-244.” __ N.C. App. at __, __ S.E.2d at __. 

In Watson, the district court entered an equitable distribution order 
in 1999, which named the wife as sole beneficiary of the husband’s sur-
vivor benefit plan and provided that, if the husband did not make the 
wife sole beneficiary before his death, an amount equal to the plan’s 
present value would become an obligation of the husband’s estate. Id. at 
__, __ S.E.2d at __. The husband died before naming the wife as benefi-
ciary, and the wife filed a claim against his estate in superior court. The 
trial court dismissed the wife’s claim pursuant to Rule 12(b)(1) because 
she “failed to file her claims with the appropriate division of the general 
court of justice.” Id. at __, __ S.E.2d at __.

Watson followed the holding in Painter that property rights arising 
from an equitable distribution order vest at the time of separation and 
are not subject to statutes governing estate administration. But because 
Watson, unlike Painter, arose from an action in superior court, this 
Court had to address the delineation between the jurisdiction and pow-
ers of the trial court division, governed by Chapter 7A of our General 
Statutes. Id. at __, __ S.E.2d at __ (citing N.C. Gen. Stat. § 7A-240 et seq. 
(2017)). We explained:

[T]he superior court maintains “[e]xclusive original juris-
diction for the probate of wills and the administration 
of decedents’ estates[.]” N.C. Gen. Stat. § 7A-241 (2017). 
Under the auspice of the superior court, the personal rep-
resentative of a decedent’s estate “must follow the require-
ments of Chapter 28A, which include . . . paying claims 
against the estate,” among other responsibilities. Painter-
Jamieson v. Painter, 163 N.C. App. 527, 530, 594 S.E.2d 
217, 219 (2004); see generally N.C. Gen. Stat. § 28A (2017).

In contrast, the district court exercises subject matter 
jurisdiction over “civil actions and proceedings for . . . 
equitable distribution of property . . . and the enforcement 
of separation or property settlement agreements between 
spouses, or recovery for the breach thereof.” N.C. Gen. 
Stat. § 7A-244 (2017). Equitable distribution is a process 
that occurs upon the dissolution of a marriage whereby 
the district court divides “property acquired during the 
marriage” among former spouses “in recognition that 
marital property and divisible property are species of 
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common ownership.” Painter-Jamieson, 163 N.C. App. at 
532, 594 S.E.2d at 220 (quoting N.C. Gen. Stat. § 50-20(k) ) 
. . . . Thus, the entire equitable distribution process—
including the enforcement of an unpaid distributive 
award—is governed by N.C. Gen. Stat. § 50 et seq. and is 
under the authority of the district court pursuant to N.C. 
Gen. Stat. § 7A-244.

Id. at __, __ S.E.2d at __ (emphasis added). We concluded that, because 
the “plaintiff’s portion of the [marital estate] is excluded from the dece-
dent’s estate, the superior court properly dismissed [her] claims for 
lack of subject matter jurisdiction.” Id. at __, __ S.E.2d at __. The plain-
tiff’s distributive award was “neither part of the [decedent’s] estate nor  
subject to the traditional procedures governing claims against the 
estate.” Id. at __, __ S.E.2d at __ (citing Painter, 163 N.C. App. at 532-33, 
594 S.E.2d at 221) (emphasis added).

Here, instead of filing her action in the district court, where the ED 
Order originated, Ms. Smith brought an action in New Hanover County 
Superior Court in an attempt to enforce her right to a distributive share 
in Mr. Wolf’s LLC interest. It follows from Ms. Smith’s argument that 
her distributive share is not within her former husband’s estate under 
Chapter 28A and is separate from Mr. Wolf’s estate that she “must 
attempt to enforce her rights through the underlying equitable distribu-
tion action.” Id. at __, __ S.E.2d at __. As established in Painter, and as 
reiterated in Watson, Chapter 28A is not the “mechanism for enforce-
ment,” as “the district court maintains authority over the enforcement 
of” the ED Order. Id. at __, __ S.E.2d at __. 

B.  Breach of Fiduciary Duties and Conversion

[3] Ms. Smith also appeals the trial court’s dismissal of her claims for 
breach of fiduciary duty and conversion. Her complaint alleges that (1) 
Rodgers breached his fiduciary duty to her by not complying with the 
ED Order and by improperly exercising his power as representative of 
Mr. Wolf’s estate; (2) Sherman and Rodgers, PLLC breached its fiduciary 
duty to her by mishandling assets it held in trust for her benefit as a 
result of the 2016 consent order; and (3) Defendants are liable to her for 
conversion because they continued to exercise dominion and control 
over her distributive share in the LLC interest after she demanded they 
relinquish it to her. The trial court dismissed those claims, along with 
Ms. Smith’s declaratory judgment claim, pursuant to Rule 12(b)(6) of the 
Rules of Civil Procedure for failure to state a claim for which relief can 
be granted.  
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The tort claims, unlike the declaratory judgment claim, are not 
clearly within the holdings of Painter and Watson. Neither of those cases 
involved tort claims, and unlike a claim to enforce an equitable distribu-
tion award, tort claims do not fall within the exclusive jurisdiction of the 
district court. Compare N.C. Gen. Stat. § 7A-244 (2012) (district court 
is proper division for all equitable distribution matters), with N.C. Gen. 
Stat. § 7A-243 (2012) (civil claims seeking damages in excess of $10,000 
are properly filed in the superior court).8 Ms. Smith’s complaint seeks, in 
addition to $209,642 related to the ED Order, double damages, punitive 
damages, and attorneys’ fees. Accordingly, based upon a review of the 
complaint on its face, we hold that the superior court had subject matter 
jurisdiction to hear those claims and we therefore review de novo the 
trial court’s dismissal of those claims on their merits.

But Ms. Smith limits her appeal from the trial court’s dismissal 
of her tort claims to the same argument she asserts regarding her 
declaratory judgment claim—that these claims are not time-barred by 
Chapter 28A’s limitations on claims against a decedents’ estates. She 
argues that all three claims “rise and fall” on this single legal issue. Ms. 
Smith offers no argument distinguishing the factual allegations or legal 
theories supporting her tort claims from those supporting her declara-
tory judgment claim. She offers no argument regarding the elements of 
these tort claims. 

Ms. Smith has offered no argument in this regard on appeal and 
abandoned any appeal from the dismissal of these claims on their  
merits. We affirm the trial court’s dismissal of these claims pursuant to 
Rule 12(b)(6). 

III.  Conclusion 

While Ms. Smith’s declaratory judgment claim to enforce her equi-
table distribution rights is not time-barred by Section 28A-19-3, she must 

8. We note that N.C. Gen. Stat. §§ 7A-240 and 7A-242, respectively titled “Original 
civil jurisdiction generally” and “Concurrently held original jurisdiction allocated between 
trial divisions,” provide that, with the exception of proceedings in probate and estate mat-
ters, the district court and superior court have concurrent jurisdiction in civil matters. 
Section 7A-242 explains that “[f]or the efficient administration of justice in respect of civil 
matters as to which the trial divisions have concurrent original jurisdiction, the respective 
divisions are constituted proper or improper for the trial and determination of specific 
actions in accordance with allocations in this Article.” Section 7A-244, which this Court 
in Watson held gives exclusive jurisdiction in all equitable distribution proceedings to the 
district court, provides that the district court “is the proper division without regard to  
the amount in controversy, for the trial of civil actions and proceedings for . . . equitable 
distribution of property.” We follow Watson’s interpretation of Section 7A-244. See In re 
Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989).
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enforce those rights in the district court, which has exclusive jurisdiction 
over the enforcement of its equitable distribution order. Accordingly, we 
vacate the trial court’s order dismissing the declaratory judgment claim 
on its merits and remand to the trial court to dismiss that claim pursuant 
to Rule 12(b)(1) for lack of subject matter jurisdiction. Absent any argu-
ment on appeal regarding the merits of the claims for breach of fiduciary 
duty and conversion independent of her equitable distribution rights, we 
affirm the trial court’s dismissal of those claims pursuant to Rule 12(b)(6).

AFFIRMED IN PART, VACATED IN PART, AND REMANDED.

Judges TYSON and BERGER concur.

STATE OF nOrTH CArOLInA 
v.

COrnELIuS EdWArd nIXOn, III 

No. COA18-787

Filed 5 February 2019

Indictment and Information—information—express waiver of 
indictment—guilty plea—motion for appropriate relief

Defendant was entitled to relief from two criminal convictions 
where he was charged by a bill of information that did not include 
or attach an express waiver of indictment pursuant to N.C.G.S.  
§ 15A-642(c). The lack of a formal waiver deprived the trial court of 
jurisdiction to accept defendant’s guilty plea and enter judgment on 
the convictions.

Appeal by Defendant from an Order entered 4 December 2017 by 
Judge Jay D. Hockenbury in New Hanover County Superior Court. 
Heard in the Court of Appeals 14 January 2019.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Joseph L. Hyde, for the State.

Appellate Defender Glenn Gerding, by Assistant Appellate Defender 
Jillian C. Katz, for defendant-appellant.

HAMPSON, Judge.
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I.  Factual and Procedural Background

On 7 November 2017, Cornelius Nixon (Defendant) filed a Motion 
for Appropriate Relief (MAR), seeking relief from criminal convictions. 
The Record based upon the proceedings on the MAR below tends to 
show the following relevant facts:

On 26 July 2004, a New Hanover County grand jury indicted 
Defendant for committing a Crime Against Nature. Subsequently, and 
at some point on or before 2 March 2006, a Bill of Information issued 
which charged Defendant with the offenses of Crime Against Nature, 
Indecent Liberties with a Child, and Contributing to the Delinquency of 
a Juvenile.1 The Bill of Information included in the Record before us, 
although signed by Defendant and his trial counsel, contains no express 
language waiving indictment and no waiver of indictment is attached to 
the Bill of Information.

On 2 March 2006, in accordance with a plea arrangement, 
Defendant pleaded guilty to the charges of Indecent Liberties with a 
Child and Contributing to the Delinquency of a Minor, and the State 
agreed to dismiss the charge of Crime Against Nature. The presiding 
Superior Court Judge entered a consolidated Judgment on two charges, 
sentencing Defendant to a minimum of 19 months and a maximum of 
23 months in the custody of the North Carolina Department of Adult 
Correction. The Judgment, however, erroneously included the charge 
of Crime Against Nature rather than the charge of Contributing to the 
Delinquency of a Minor.

On 7 November 2017, Defendant filed his MAR seeking to have the 
Judgment against him arrested or vacated and alleging two claims for 
relief: (1) the trial court lacked subject matter jurisdiction over all the 
charges because no waiver of indictment was attached to or executed 
upon the Bill of Information such that Defendant had not validly waived 
indictment; and (2) the Judgment erroneously included the charge of 
Crime Against Nature, and should be corrected.

On 4 December 2017, the trial court entered its Order on Defendant’s 
MAR granting Defendant relief in part. The trial court vacated the erro-
neous Crime Against Nature conviction, but denied Defendant relief 
on his jurisdictional claim. Specifically, the trial court found Defendant 
had signed the Bill of Information, although the trial court recognized 
the document lacked specific language reciting Defendant’s waiver 
of an indictment. The trial court concluded that, “[b]y signing the bill  

1. The Bill of Information before us in the Record contains no date.
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of information, Defendant accepted it in lieu of an indictment and 
acknowledged that he had received notice of the charges against him[,]” 
which “operate[d] as a waiver of Defendant’s right to an indictment[.]”

On 27 April 2018, this Court granted Defendant’s Petition for Writ of 
Certiorari for the purpose of reviewing the 4 December 2017 Order. See 
N.C. Gen. Stat. § 15A-1422(c)(3) (2017).

II.  Issue

The sole issue is whether the trial court erred in denying Defendant’s 
MAR alleging the trial court lacked subject matter jurisdiction to enter 
the original Judgment where Defendant was charged by way of a Bill of 
Information which did not include or attach an express waiver of indict-
ment for the crimes of Indecent Liberties with a Minor and Contributing 
to the Delinquency of a Minor.

III.  Analysis

A.  Standard of Review

“When considering rulings on motions for appropriate relief, we 
review the trial court’s order to determine ‘whether the findings of fact 
are supported by evidence, whether the findings of fact support the con-
clusions of law, and whether the conclusions of law support the order 
entered by the trial court.’ ” State v. Frogge, 359 N.C. 228, 240, 607 S.E.2d 
627, 634 (2005) (quoting State v. Stevens, 305 N.C. 712, 720, 291 S.E.2d 
585, 591 (1982)). “Conclusions of law are reviewed de novo and are sub-
ject to full review.” State v. Biber, 365 N.C. 162, 168, 712 S.E.2d 874,  
878 (2011).

“A defendant who seeks relief by motion for appropriate relief must 
show the existence of the asserted ground for relief.” N.C. Gen. Stat.  
§ 15A-1420(c)(6) (2017). “If an evidentiary hearing is held, the moving 
party has the burden of proving by a preponderance of the evidence every 
fact essential to support the motion.” N.C. Gen. Stat. § 15A-1420(c)(5). 
As a result, a defendant seeking an MAR bears the burden of proof 
before the trial court. State v. Hyman, ___ N.C. ___, ___, 817 S.E.2d 157, 
172 (2018).

B.  Denial of Defendant’s MAR

A trial court “acquires jurisdiction of the offense by valid informa-
tion, warrant, or indictment.” State v. Willis, 285 N.C. 195, 201, 204 S.E.2d 
33, 37 (1974). “There can be no trial, conviction, or punishment for a 
crime without a formal and sufficient accusation. In the absence of an 
accusation the court acquires no jurisdiction whatever, and if it assumes 
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jurisdiction a trial and conviction are a nullity.” McClure v. State, 267 
N.C. 212, 215, 148 S.E.2d 15, 17-18 (1966) (citation and quotation marks 
omitted). “[A] court has no authority to accept a plea to a charge until 
it has properly acquired jurisdiction.” State v. Brown, 21 N.C. App. 87, 
88, 202 S.E.2d 798, 798 (1974). “[A] plea of guilty standing alone does 
not waive a jurisdictional defect.” State v. Stokes, 274 N.C. 409, 412, 163 
S.E.2d 770, 772 (1968).

Under the North Carolina Constitution:

Except in misdemeanor cases initiated in the District Court 
Division, no person shall be put to answer any criminal 
charge but by indictment, presentment, or impeachment. 
But any person, when represented by counsel, may, under 
such regulations as the General Assembly shall prescribe, 
waive indictment in noncapital cases.

N.C. Const. Art. I, Sec. 22. In felony cases initiated in Superior Court, the 
General Assembly has prescribed the pleading must be a bill of indict-
ment, “unless there is a waiver of the bill of indictment as provided in 
G.S. 15A-642.” N.C. Gen. Stat. § 15A-923(a), (c) (2017). N.C. Gen. Stat. 
§ 15A-642 allows for the waiver of an indictment in non-capital cases 
in Superior Court where a defendant is represented by counsel. N.C. 
Gen. Stat. § 15A-642(b) (2017). The statute further requires: “Waiver of 
Indictment must be in writing and signed by the defendant and his attor-
ney. The waiver must be attached to or executed upon the bill of infor-
mation.” N.C. Gen. Stat. § 15A-642(c).

In this case, it is undisputed Defendant, along with his trial counsel, 
signed a Bill of Information informing him of the charges against him 
and the relevant factual details thereof. The form used for the Bill of 
Information itself contains absolutely no language waiving indictment 
and no waiver appears to be attached or included in the Record before 
us. This Court has previously held “the absence of a sufficient accusation 
or a formal waiver of indictment deprived the trial court of jurisdiction 
to accept defendant’s plea and to enter judgment.” State v. Neville, 108 
N.C. App. 330, 333, 423 S.E.2d 496, 497 (1992).

The State contends we should not deem the specific statutory 
requirements of section 15A-642 to be jurisdictional. The State further 
contends Defendant has offered no evidence Defendant did not, in fact, 
waive indictment even if it is not evidenced in writing and, thus, can-
not meet his burden to show grounds for relief on his MAR.2 However, 

2. The State offered no evidence of a waiver in fact to rebut Defendant’s claims.
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in light of Neville, these statutory requirements intended to carry out 
the constitutional mandate of Article I, Section 22 are jurisdictional and 
mandatory. See, e.g., State v. Wolfe, 158 N.C. App. 539, 540-41, 581 S.E.2d 
117, 118 (2003) (“Both our State Constitution and Criminal Procedure 
Act require indictment or waiver thereof in order for a superior court 
to have jurisdiction in a criminal case”); State v. Daniel, 19 N.C. App. 
313, 314, 198 S.E.2d 464, 464 (1973) (under a predecessor statute: “In 
non-capital felony cases a defendant may waive a bill of indictment only 
when represented by counsel and when both defendant and his counsel 
sign a written waiver of indictment” (emphasis in original)).

The absence, in this case, of a formal waiver signed by both 
Defendant and his counsel on or attached to the Bill of Information 
meeting the statutory requirements of N.C. Gen. Stat. § 15A-642(c) 
deprived the trial court of jurisdiction to accept Defendant’s guilty plea 
and enter the original Judgment.

Moreover, the initial indictment for the charge of Crime Against 
Nature – a charge which was ultimately dismissed pursuant to the 
plea arrangement – does not vest the trial court with jurisdiction over 
the subsequent charges of Indecent Liberties and Contributing to the 
Delinquency of a Minor. While it is true an indictment for one offense 
may permit a defendant to be lawfully convicted of lesser included 
offenses, neither Indecent Liberties nor Contributing to the Delinquency 
of a Minor is a lesser included offense of Crime Against Nature. See State 
v. Copeland, 11 N.C. App. 516, 520, 181 S.E.2d 722, 724 (1971) (Indecent 
Liberties is not a lesser included offense of Crime Against Nature); State 
v. Cronan, 100 N.C. App. 641, 646, 397 S.E.2d 762, 765 (1990) (“the act 
of sexual intercourse is not inherent to the crime of contributing to the 
delinquency of a minor”). We hold Defendant has met his burden to 
show the existence of the asserted grounds for relief in his MAR. See 
Hyman, ___ N.C. at ___, 817 S.E.2d at 172.

IV.  Conclusion

Accordingly, we reverse the portion of the trial court’s 4 December 
2017 Order denying Defendant’s MAR. We remand this matter to the trial 
court, with instructions to grant the MAR, and to vacate the 2 March 
2006 Judgment against Defendant.

REVERSED AND REMANDED.

Chief Judge McGEE and Judge HUNTER concur.
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STATE OF nOrTH CArOLInA 
v.

 JOSEPH BrIAn SHELTOn 

No. COA17-1426

Filed 5 February 2019

1. Motor Vehicles—felony death by vehicle—impairment—suf-
ficiency of evidence

In a prosecution for multiple crimes arising from a hit-and-run 
that killed a pedestrian, the State presented sufficient evidence 
from which the jury could reasonably infer that (1) defendant was 
appreciably impaired due to ingesting two controlled substances 
that were present in a blood sample taken after the incident and  
(2) that the impairment was a proximate cause of the victim’s death. 
Both controlled substances have as possible side effects drowsiness 
or dizziness; defendant failed to see the victim standing at the side 
of the road; he admitted he did not know he had struck a human 
being in the collision; and despite his brakes malfunctioning, he 
continued to drive all the way to his home. 

2. Evidence—felony death by vehicle—officer testimony—prej-
udice analysis

In a prosecution for multiple crimes arising from a hit-and-
run that killed a pedestrian, defendant failed to show that he was 
prejudiced by the exclusion of testimony of an investigating officer 
that he did not charge defendant with driving while impaired imme-
diately after the collision. Even if the trial court erred by sustain-
ing the State’s objection, it was apparent that defendant was not 
charged separately with that offense, a fact acknowledged by the 
prosecutor during closing argument.

3.  Criminal Law—felony death by vehicle—prosecutor’s closing 
argument—propriety

In a prosecution for multiple crimes arising from a hit-and-run 
that killed a pedestrian, the trial court was not required to intervene 
in the prosecutor’s closing argument, where the entirety of the clos-
ing argument correctly stated the law regarding impairment and the 
trial court’s instruction on impairment was not challenged by defen-
dant. Moreover, the State’s appeal to the jury to be the voice and 
conscience of the community when considering the verdict was not 
so grossly improper that intervention was required.
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Appeal by defendant from judgment entered 9 May 2017 by Judge 
Charles H. Henry in Onslow County Superior Court. Heard in the Court 
of Appeals 16 October 2018.

Attorney General Joshua H. Stein, by Assistant Attorney General 
John W. Congleton, for the State.

Ward, Smith & Norris, P.A., by Kirby H. Smith, III, for 
defendant-appellant.

DAVIS, Judge.

In this case, we address the quantum of evidence the State must 
present in order to survive a defendant’s motion to dismiss a charge of 
felony death by vehicle arising out of the presence of narcotics in an 
unknown quantity in the defendant’s blood. Because we are satisfied 
that the State’s evidence was sufficient to raise a jury issue as to whether 
the defendant was, in fact, appreciably impaired, we conclude that the 
trial court correctly denied his motion to dismiss.

Factual and Procedural Background

The State’s evidence at trial tended to show the following: On  
22 July 2015, Joseph Brian Shelton (“Defendant”) woke up at 6:30 a.m. 
and ingested Oxycodone, a drug that had been prescribed by his doc-
tor for pain stemming from injuries he had received in a car accident 
in 2009. The pharmacist’s label on the pill bottle warned that the drug 
could cause drowsiness or dizziness and thus to “use caution when 
operating a vehicle, vessel or machine.” Despite the fact that his driv-
er’s license had been revoked for over a year, Defendant got into his 
green Dodge pickup truck and drove from his home in Sneads Ferry to 
his place of employment in Surf City. At 11:00 a.m., Defendant ingested 
another drug, Tramadol, for which he also possessed a prescription. The 
Tramadol bottle likewise contained warnings about the drug’s potential 
to cause drowsiness and dizziness.

Defendant left work to drive home at 5:00 p.m. that day. At approxi-
mately 5:10, Defendant was driving eastbound on Old Folkstone Road, 
a two-lane road in Onslow County, behind a silver Ford Range Rover 
being operated by Robin Jones. At the same time, Rebecca Lovely was 
driving her vehicle behind Defendant’s truck. As these three vehicles 
traveled along Old Folkstone Road at approximately 45-50 miles per 
hour, both Jones and Lovely saw 53-year-old Rhonda Anderson standing 
to the right in a grassy area near a group of “two or three” mailboxes 
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located about three feet away from the side of the road. Approximately 
150 yards away, Lee Hill, who was sitting in a pick-up truck facing 
Old Folkstone Road, also saw Anderson standing by the mailboxes. 
Although the road was straight, weather conditions were clear, and it 
was fully light outside, Defendant did not notice Anderson.

As Jones approached the intersection of Old Folkstone Road and 
Winery Road, he slowed down to turn left on Winery Road. Defendant 
attempted to slow down as well, but his brakes failed and “went straight 
to the floor.” Although there was no oncoming traffic in the westbound 
lane to Defendant’s immediate left, he swerved to the right through 
the grassy area and into a ditch. As he did so, Defendant’s truck struck 
Anderson, causing her body to fly 59 feet through the air before hit-
ting the ground. Defendant’s truck also hit the rear of Jones’ vehicle, 
causing the truck’s driver’s side mirror to become detached. Unaware 
that his truck had collided with Anderson and despite the failure of his 
brakes moments earlier, Defendant chose to accelerate out of the ditch 
and drive to his home where he was forced to use his emergency brakes 
to bring his truck to a stop in his driveway.

At the scene of the collision, Lovely called 911 and went over to the 
area where Anderson’s body had landed. She observed that Anderson 
was “laying on her back, with both of her legs up on [the] other side 
of her body . . . [Anderson’s] head was bleeding through her hair . . . . 
She wasn’t breathing . . . . and there were no signs of life.” Paramedics 
arrived and declared Anderson dead on the scene.

Dr. William Kelly, a forensic pathologist who examined Anderson’s 
body, found that the cause of death was “multiple blunt trauma.” He tes-
tified that Anderson’s skull was fractured and that she also had a large 
open fracture of her right hip. In addition, Anderson’s left femur was 
broken, and she had a five-inch-long bruise along the lower part of her 
left leg.

The collision was investigated by the North Carolina State Highway 
Patrol. After a call went out that the hit-and-run driver was operating a 
green Dodge pickup truck missing its driver’s side mirror, Trooper James 
Kirk responded to the call and patrolled the area surrounding the scene 
of the accident in an attempt to find a vehicle matching that description. 
At 6:45 p.m., Trooper Kirk observed Defendant’s green Dodge pickup 
truck parked in his driveway. Trooper Kirk pulled into the driveway, 
exited his vehicle to look at the truck, and saw that the driver’s side mir-
ror was missing. As Trooper Kirk was inspecting the truck, Defendant 
came outside and stated that he knew that Trooper Kirk was there about 
“the wreck [Defendant] was in on Old Folkstone Road.”
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Trooper Kirk took Defendant to his patrol car and advised him of 
his Miranda rights, which Defendant waived. In addition to answering 
Trooper Kirk’s questions, Defendant also wrote out a statement, explain-
ing that “when [the] vehicle in front of me had slammed on [his] brakes 
very unexpected, I tried to stop but my brake pedal failed and went 
straight to the floor.” Defendant also told Trooper Kirk that he “swerved 
to the right so [he] wouldn’t hit another car head-on, but [he] just did clip 
the truck.” Defendant explained that because he knew his license had 
been revoked, he “panicked” and fled the scene.

Trooper Kirk was aware that a pedestrian had been involved in the 
collision but did not yet know the extent of her injuries. For this rea-
son, he did not question Defendant about his truck striking Anderson. 
Nor did Defendant mention having hit anyone with his truck. Defendant 
told Trooper Kirk he had not consumed any alcohol that day. At  
7:05 p.m., Trooper Kirk gave Defendant a portable breathalyzer test, 
which confirmed the absence of alcohol in Defendant’s body. Trooper 
Kirk did not ask Defendant if he had ingested any other controlled sub-
stances, and Defendant did not volunteer the information that he had 
taken either Oxycodone or Tramadol.

Troopers Johnathan Acuna and Matt Bryan responded to the 
scene of the collision at approximately 6:00 p.m. Trooper Acuna was 
the lead investigator, and Trooper Bryan collected evidence. Trooper 
Acuna learned from paramedics that Anderson had died on the scene. 
He interviewed Lovely, Jones, and other witnesses and took their state-
ments. After the scene was cleared, Troopers Acuna and Bryan went to 
Defendant’s home.

At Defendant’s residence, Trooper Acuna interviewed Defendant in 
his patrol car. Defendant did not volunteer much information but was 
polite and cooperative and answered all of Trooper Acuna’s questions. 
Once again, Defendant was not asked whether he had consumed any 
controlled substances and did not affirmatively disclose to the officers 
the fact that he had taken either Oxycodone or Tramadol earlier that day.

During the interview, Trooper Acuna told Defendant that his vehicle 
had struck Anderson and that she had been killed. Defendant “didn’t 
believe it” and “seemed pretty upset.” Trooper Bryan obtained a search 
warrant for Defendant’s truck and arranged to have it towed from his 
home. While backing Defendant’s truck out of the driveway for the 
tow truck, Trooper Bryan attempted to apply the brakes, but the pedal 
went all the way to the floor. Trooper Acuna subsequently conducted an 
inspection of Defendant’s truck on 27 July 2015 during which he noted a 
mechanical brake failure and concluded that the “vehicle has no brakes.”
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In accordance with the protocol followed by the Highway Patrol in 
connection with fatal motor vehicle accidents, Trooper Bryan obtained 
a search warrant to collect a sample of Defendant’s blood on the night of 
the accident. The blood sample was submitted to the crime laboratory  
of the North Carolina State Bureau of Investigation (“SBI”) where chem-
ical analyst Natasha Testa ultimately determined that both Oxycodone 
and Tramadol were present in Defendant’s blood.

On the night of the collision, Trooper Acuna charged Defendant with 
a number of offenses, including misdemeanor death by vehicle, failure 
to reduce speed to avoid a collision, failure to report an accident result-
ing in property damage in excess of $1,000, operating a motor vehicle 
with improper brakes, and driving with license revoked. Defendant was 
not charged by Trooper Acuna with driving while impaired.

On 13 October 2015 — which was after the results of Defendant’s 
blood test revealed the presence of Oxycodone and Tramadol in his 
blood — Defendant was indicted by an Onslow County grand jury on 
charges of second-degree murder, felony death by vehicle, driving with 
no liability insurance, felony hit and run by failing to immediately stop 
at the scene of an accident, felony hit and run by failing to remain at the 
scene of an accident, misdemeanor death by vehicle, failure to reduce 
speed to avoid a collision, failure to report an accident resulting in 
property damage in excess of $1,000, operating a motor vehicle with 
improper brakes, and driving with license revoked. Prior to Defendant’s 
trial, the charges of failure to report an accident, failure to reduce speed 
to avoid a collision, driving with no liability insurance, and felonious hit 
and run by failing to remain at the scene of an accident were dismissed.

A jury trial was held beginning on 1 May 2017 in Onslow County 
Superior Court before the Honorable Charles H. Henry. The State called 
fourteen witnesses, including Lovely, Jones, and Hill; the responding 
troopers; the medical personnel who examined Anderson; and several 
expert witnesses, including Testa. Testa testified to the following: (1) she 
had tested the sample of Defendant’s blood for the presence of impair-
ing substances; (2) her tests showed that Oxycodone and Tramadol 
were present in his blood; (3) the tests revealed the presence of these 
drugs in amounts equal to or greater than 25 nanograms per milliliter — 
the “detection limits” used by the SBI for the test; (4) the half-lives of 
Oxycodone and Tramadol are approximately three to six hours and four 
to seven hours, respectively; (5) she was unable to determine the precise 
quantities of the drugs present in Defendant’s blood; and (6) she was not 
able to accurately determine from the test results whether Defendant 
would have been impaired at the time of the 22 July 2015 accident.
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Defendant testified on his own behalf and elicited testimony from 
four additional witnesses, including three character witnesses and an 
expert in the field of pharmacology, Professor Brian McMillen. Professor 
McMillen offered his opinions that (1) he would “not expect to see impair-
ment” in a person who had 25 nanograms per milliliter of both substances 
in his bloodstream; and (2) people who frequently take Oxycodone and 
Tramadol develop “a great deal of tolerance” to the drugs.

Defendant moved to dismiss all charges at the close of the State’s 
evidence and again at the close of all the evidence. Both of these motions 
were denied. On 8 May 2017, the jury found Defendant not guilty of  
second-degree murder but guilty of the lesser-included offense of invol-
untary manslaughter as well as of the offenses of felony death by motor 
vehicle, driving with improper brakes, driving with license revoked, mis-
demeanor death by motor vehicle, and felonious hit and run resulting in 
serious injury or death.1 

On 10 May 2017, Defendant was sentenced to a term of 73 to 100 
months imprisonment for the charge of felony death by motor vehicle. All 
of the remaining convictions were consolidated with the felony hit and 
run resulting in serious injury or death conviction for which Defendant 
was sentenced to a consecutive term of 17 to 30 months imprisonment. 
Defendant gave timely notice of appeal to this Court.

Analysis

On appeal, Defendant contends that the trial court erred by: (1) 
denying his motion to dismiss the charge of felony death by vehicle; 
(2) refusing to allow testimony from Trooper Acuna that Defendant was 
never charged with driving while impaired; and (3) failing to intervene 
ex mero motu during the State’s closing argument. We address each 
argument in turn.

I. Motion to Dismiss

“A trial court’s denial of a defendant’s motion to dismiss is reviewed 
de novo.” State v. Watkins, 247 N.C. App. 391, 394, 785 S.E.2d 175, 177 
(citation omitted), disc. review denied, 369 N.C. 40, 792 S.E.2d 508 
(2016). On appeal, this Court must determine “whether there is substan-
tial evidence (1) of each essential element of the offense charged, or of 
a lesser offense included therein, and (2) of defendant’s being the perpe-
trator[.]” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 (citation 
omitted), cert. denied, 531 U.S. 890, 148 L. Ed. 2d 150 (2000).

1. Following the jury’s verdict, the trial court arrested judgment on Defendant’s con-
victions for involuntary manslaughter and misdemeanor death by vehicle.
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Substantial evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” State v. Smith, 300 
N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980) (citation omitted). Evidence 
may be substantial whether it is “direct, circumstantial, or both[.]” State 
v. Abshire, 363 N.C. 322, 328, 677 S.E.2d 444, 449 (2009).

When reviewing a motion to dismiss, courts are concerned solely 
“with the sufficiency of the evidence to carry the case to the jury and not 
with its weight.” State v. Smith, 40 N.C. App. 72, 80, 252 S.E.2d 535, 541 
(1978) (citation omitted). The evidence must be viewed in the light most 
favorable to the State, “giving the State the benefit of every reasonable 
inference and resolving any contradictions in its favor.” State v. Rose, 
339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994) (citation omitted), cert. 
denied, 515 U.S. 1135, 132 L. Ed. 2d 818 (1995). Any discrepancies in 
the evidence “are for the jury to resolve and do not warrant dismissal.” 
Smith, 300 N.C. at 78, 265 S.E.2d at 169. “The defendant’s evidence, unless 
favorable to the State, is not to be taken into consideration. However, if 
the defendant’s evidence is consistent with the State’s evidence, then the 
defendant’s evidence may be used to explain or clarify that offered by 
the State.” State v. Nabors, 365 N.C. 306, 312, 718 S.E.2d 623, 627 (2011) 
(internal citations and quotation marks omitted).

Our General Assembly has defined the crime of felony death by vehi-
cle, in pertinent part, as follows:

(a1) Felony Death by Vehicle. — A person commits the 
offense of felony death by vehicle if:

(1) The person unintentionally causes the death of 
another person,
(2) The person was engaged in the offense of 
impaired driving under G.S. 20-138.1 . . . , and
(3) The commission of the offense in subdivision (2) 
of this subsection is the proximate cause of death.

N.C. Gen. Stat. § 20-141.4 (2017).

The offense of driving while impaired is, in turn, defined in N.C. Gen. 
Stat. § 20-138.1.

(a) Offense. — A person commits the offense of impaired 
driving if he drives any vehicle upon any highway, any 
street, or any public vehicular area within this State:

(1) While under the influence of an impairing sub-
stance; or 
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(2) After having consumed sufficient alcohol that he 
has, at any relevant time after the driving, an alco-
hol concentration of 0.08 or more. The results of 
a chemical analysis shall be deemed sufficient evi-
dence to prove a person’s alcohol concentration; or
(3) With any amount of a Schedule I controlled sub-
stance, as listed in G.S. 90-89, or its metabolites in 
his blood or urine. 

N.C. Gen. Stat. § 20-138.1 (2017).

Here, Defendant was convicted of felony death by vehicle based on 
the theory of impairment set out in N.C. Gen. Stat. § 20-138.1(a)(1). This 
Court has held that “[t]o support a charge of driving while impaired, the 
State must prove that the defendant has . . . taken a sufficient amount of 
narcotic drugs, to cause him to lose the normal control of his bodily or 
mental facilities, or both, to such an extent that there is an appreciable 
impairment of either or both of these faculties.” State v. Norton, 213 
N.C. App. 75, 78, 712 S.E.2d 387, 390 (2011) (internal citation and quota-
tion marks omitted). The fact that a motorist has consumed impairing 
substances “when considered in connection with faulty driving or other 
conduct indicating an impairment of physical and mental faculties, is 
sufficient prima facie to show a violation of N.C. Gen. Stat. § 20-138.1.” 
Id. at 79, 712 S.E.2d at 390 (internal quotation marks, brackets, and cita-
tion omitted).

[1] Defendant argues that the trial court erred by denying his motion 
to dismiss because there was a lack of substantial evidence that he was 
actually impaired at the time he struck Anderson as a result of his prior 
ingestion of Tramadol or Oxycodone.2 He contends that the State’s evi-
dence merely showed negligence regarding his operation of his truck at 
the time of the collision as opposed to giving rise to a reasonable infer-
ence that he was impaired. We disagree.

It is undisputed that Defendant ingested both drugs on the day 
of the accident and that they were still present in his blood after the 
crash. Taking these facts together with the evidence at trial regarding 
Defendant’s lack of awareness of the circumstances around him and his 

2. We note that unlike N.C. Gen. Stat. § 20-138.1(a)(3), which provides that operating 
a vehicle with any amount of a Schedule I drug present in one’s blood or urine constitutes 
driving while impaired, § 20-138.1(a)(1) requires a finding that the defendant was actually 
driving “under the influence of an impairing substance” in order for criminal liability to 
attach. N.C. Gen. Stat. §§ 20-138.1(a)(1), (3) (emphasis added).
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conduct before and after the collision, reasonable jurors could — and 
did — find that Defendant was appreciably impaired.

First, evidence was presented that the labels on the bottles of 
Tramadol and Oxycodone warned that they may cause drowsiness or 
dizziness and that care should be taken when operating a vehicle after 
their ingestion. Under North Carolina law, Oxycodone and Tramadol are 
classified as Schedule II and Schedule IV controlled substances, respec-
tively. See N.C. Gen. Stat. §§ 90-90(1)(a)(14), 90-92(a)(5) (2017).

Second, Defendant testified that he failed to see Anderson standing 
on the side of the road before the accident despite the fact that it was 
daytime, visibility was clear, and the road was straight. Moreover, all 
three of the eyewitnesses who testified at trial — one of whom was at 
least 150 yards away — were able to see Anderson before Defendant 
struck her with his truck.

Third, Defendant admitted that following the accident he was 
unaware that his vehicle had even collided with a human being despite 
the fact that the impact of the collision was sufficiently strong to cause 
Anderson’s body to fly 59 feet through the air down the side of Old 
Folkstone Road. Fourth, although Defendant testified that his brakes 
had completely stopped functioning when he attempted to slow down 
immediately prior to the accident, he decided not to remain at the scene 
and instead elected to drive his truck out of the ditch back onto Old 
Folkstone Road and all the way to his home despite the fact that the 
vehicle lacked operable brakes.

None of this evidence conclusively established that Defendant was 
legally impaired. But that is not the question before us. Rather, the sole 
issue is whether sufficient evidence was presented that could have led 
a rational jury to conclude that Defendant was, in fact, impaired. We 
are unable to agree with Defendant that this standard was not met. The 
evidence discussed above lends itself to a reasonable inference that 
Defendant’s senses were appreciably impaired at the time of the collision.

Moreover, we reject Defendant’s attempt to separate the concepts of 
negligence and impairment in this context as mutually exclusive. While 
the evidence certainly shows, at a bare minimum, negligent driving by 
Defendant, it also supports the conclusion that such negligence was 
caused by Defendant’s impairment due to his ingestion of Tramadol and 
Oxycodone earlier that day.

Although Defendant also argues that the failure of his brakes was a 
cause of the accident, the fact that his brakes were in poor condition is 
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not incompatible with the proposition that he was driving while impaired 
and that his impairment constituted a proximate cause of the death of 
Anderson. Based on the evidence presented at trial, the jury could rea-
sonably have concluded that a non-impaired driver — upon realizing 
his brakes were inoperable — would not have chosen to swerve in the 
direction of a person standing on the side of the road whose presence 
should have been clearly visible to him.3 

Defendant further points to the evidence that the troopers who met 
with him following the accident did not charge him with driving while 
impaired. However, although this fact could support an inference of a 
lack of impairment, when reviewing the trial court’s denial of a defen-
dant’s motion to dismiss we are required to draw every reasonable 
inference and resolve every conflict in the State’s favor — not the defen-
dant’s.4 See Rose, 339 N.C. at 192, 451 S.E.2d at 223. The other evidence 
discussed above — taken in the light most favorable to the State — was 
sufficient to support a finding that Defendant was, in fact, impaired.

In reaching this result, we are guided by our Supreme Court’s deci-
sion in Atkins v. Moye, 277 N.C. 179, 176 S.E.2d 789 (1970). In Atkins, 
the plaintiff was driving on a highway at night in the rain and fog when 
he collided with the defendant’s truck — which was stopped in the plain-
tiff’s lane of travel — that the plaintiff failed to see in time to prevent the 
accident. Id. at 180-81, 176 S.E.2d at 790-91. The plaintiff did not “break 
his speed” before he hit the defendant’s truck with his vehicle. Id. at 185, 
176 S.E.2d at 793. After the accident, the defendant detected an odor 
of alcohol on the plaintiff’s breath. Id. The investigating officer smelled 
alcohol in the plaintiff’s vehicle and observed that there was a pint bottle 
containing a small amount of whiskey on the floorboard under the front 
seat of the plaintiff’s car. Id.

The plaintiff brought a civil action in which he alleged negligence 
on the part of the defendant. Id. at 181, 176 S.E.2d at 791. The defendant 
asserted the defense of contributory negligence, arguing that the plain-
tiff had caused the accident by operating his vehicle while under the 

3. Indeed, Jones testified that there was no oncoming traffic in the westbound lane 
at the time of the accident, meaning that Defendant could have safely swerved to the left 
in order to avoid striking both Jones’ vehicle and Anderson.

4. It is undisputed that Defendant did not inform the law enforcement officers about 
his ingestion of Oxycodone or Tramadol. We observe that signs of drowsiness — a side 
effect of both Oxycodone and Tramadol — would have been less readily apparent during 
an interview under these circumstances than, for example, the odor of alcohol or blood-
shot and glassy eyes typically exhibited by one who has recently consumed alcohol.
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influence of alcohol. Id. At trial, the jury determined that the plaintiff 
had, in fact, been contributorily negligent due to his impairment result-
ing from his prior consumption of alcohol. Id. at 183, 176 S.E.2d at 792.

Our Supreme Court held that the evidence presented was sufficient 
to support the jury’s verdict, noting that the plaintiff was traveling 30 
miles per hour upon a straight road and failed to see the tractor trailer 
until he was ten feet away despite the presence of blinking lights and 
reflectors. Id. at 185, 176 S.E.2d at 793. In its opinion, the Court further 
explained its ruling as follows:

An odor of alcohol on the breath of the driver of 
an automobile is evidence that he has been drinking. 
However, an odor, standing alone, is no evidence that 
he is under the influence of an intoxicant, and the mere 
fact that one has had a drink will not support such a find-
ing. Notwithstanding, the fact that a motorist has been 
drinking, when considered in connection with faulty 
driving or other conduct indicating an impairment of 
physical or mental faculties, is sufficient prima facie to 
show [impairment].

We hold that the evidence of the “broken pint” and 
the odor of alcohol on plaintiff’s breath and in his auto-
mobile, when taken in conjunction with his failure to take 
any action to avoid a collision with the truck, was suf-
ficient to support a finding that plaintiff’s faculties had 
been appreciably impaired by the consumption of an 
alcoholic beverage. It is quite true . . . that the only tes-
timony of any odor of alcohol on plaintiff’s breath came 
from defendant . . . . We also note that plaintiff testified  
he had consumed no alcoholic beverages all day and 
that he failed to see the truck because the lights of an 
approaching car, reflected on the wet, blacktop pavement, 
blinded him. The credibility of the witnesses and conflicts 
in the evidence, however, are for the jury, not the court.

Id. at 185-86, 176 S.E.2d at 793-94 (internal citations, quotation marks, 
brackets, and ellipses omitted).

Thus, Atkins stands for the proposition that impairment can be 
shown by a combination of evidence that a defendant has both (1) 
ingested an impairing substance; and (2) operated his vehicle in a man-
ner showing he was so oblivious to a visible risk of harm as to raise an 
inference that his senses were appreciably impaired.
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While Defendant argues that the upholding of his conviction for 
felony death by vehicle will have the effect of creating a strict liability 
standard for persons who lawfully take prescription drugs and then are 
parties to a motor vehicle collision caused by their negligent driving, this 
contention is misplaced for several reasons. First, the circumstances of 
every case are different, and not every accident involving a driver who 
has ingested prescription drugs will raise an inference that the driver 
was appreciably impaired. Second, even in cases where a defendant is 
charged with an offense based on impaired driving under such circum-
stances, it is ultimately the role of the jury to determine whether the 
defendant was actually impaired and whether the impairment was a 
proximate cause of the accident.

Finally, we wish to emphasize that our holding today does not 
break new legal ground as we are simply applying in the context of 
prescription drugs the same rules that apply to driving after consum-
ing alcohol.5 It is not per se illegal to operate a motor vehicle after 
consuming alcohol just as it is not — without more — illegal to do so 
after ingesting prescription drugs. But both are potentially impairing 
substances, and criminal liability attaches when a driver operates a 
vehicle despite being appreciably impaired. As Atkins demonstrates, 
this is not a novel proposition.

Were we to accept Defendant’s argument, it is unclear how a jury 
would ever have the opportunity to determine whether a driver with 
an indeterminate amount of drugs in his bloodstream was impaired in 
the absence of opinion testimony from an officer — regardless of the 
strength of the evidence showing that he was oblivious to an obvious 
risk of harm to others. Neither law nor logic supports such a result.

It was the role of the jury to determine based on the evidence pre-
sented at trial whether (1) Defendant was appreciably impaired due to 
his ingestion of one or both of the controlled substances he had taken 
earlier that day; and (2) whether his impairment was a proximate cause 
of Anderson’s death. We therefore conclude that the trial court properly 
denied Defendant’s motion to dismiss.

5. While the State did not dispute the fact that Defendant possessed prescriptions 
for Oxycodone and Tramadol, the potentially impairing effects of these substances are the 
same whether they are taken with or without a prescription. Although Defendant presented 
testimony suggesting that frequent users of these drugs often develop a tolerance for these 
side effects, it was up to the jury to decide the appropriate weight to give that evidence.
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II. Exclusion of Trooper Acuna’s Testimony

[2] Defendant also contends that the trial court committed reversible 
error in excluding Trooper Acuna’s testimony as to the fact that he did 
not charge Defendant with the offense of driving while impaired. On 
cross-examination, the following exchange occurred.

[DEFENDANT’S COUNSEL]: What did you tell [Defendant] 
he was under arrest for?

[PROSECUTOR]: Objection.

THE COURT: Sustained.

[TROOPER ACUNA]: I believe –

[DEFENDANT’S COUNSEL]: Wait a minute.

[PROSECUTOR]: Don’t answer that.

THE COURT: I sustained the objection.

[DEFENDANT’S COUNSEL]: What charges did you charge 
him with?

[PROSECUTOR]: Objection.

THE COURT: Sustained.

[DEFENDANT’S COUNSEL]: Did you charge him with 
driving while impaired?

[PROSECUTOR]: Objection.

THE COURT: Sustained.

“A trial court’s evidentiary rulings are subject to appellate review 
for an abuse of discretion, and will be reversed only upon a finding that 
the ruling was so arbitrary that it could not be the result of a reasoned 
decision.” Lord v. Customized Consulting Specialty, Inc., 182 N.C. App. 
635, 644-45, 643 S.E.2d 28, 33-34 (citation omitted), disc. review denied, 
361 N.C. 694, 652 S.E.2d 647 (2007). It is well established that “[e]ven if 
the complaining party can show that the trial court erred in its ruling, 
ordinarily relief will not be granted absent a showing of prejudice.” State 
v. Herring, 322 N.C. 733, 749, 370 S.E.2d 363, 373 (1988).

Even assuming — without deciding — that the trial court erred in 
sustaining the State’s objections to questioning by Defendant’s coun-
sel regarding whether Defendant had been charged with driving while 
impaired, Defendant has failed to show that he was prejudiced by any 
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such error. Despite the trial court’s exclusion of this testimony, it would 
have been apparent to the jury that Defendant was never charged with 
that offense. Troopers Acuna and Kirk both testified that they did not 
form an opinion that Defendant was impaired based on their interac-
tions with him on the day of the accident. Moreover, in his closing argu-
ment the prosecutor expressly acknowledged that the Defendant was 
not separately charged with driving while impaired.

Therefore, Defendant cannot establish prejudice from the trial 
court’s exclusion of this testimony. See State v. Boone, 302 N.C. 561, 565, 
276 S.E.2d 354, 357 (1981) (holding that trial court’s exclusion of testi-
mony, while erroneous, was not prejudicial).

III. Closing Argument

[3] Finally, Defendant argues that the trial court reversibly erred in 
failing to intervene ex mero motu during the State’s closing argument. 
Specifically, he contends that the prosecutor’s argument was grossly 
improper in that it (1) incorrectly stated the legal standard for impair-
ment; and (2) improperly appealed to the passion and prejudice of  
the jury.

“The standard of review for assessing alleged improper closing 
arguments that fail to provoke timely objection from opposing counsel 
is whether the remarks were so grossly improper that the trial court 
committed reversible error by failing to intervene ex mero motu.” State 
v. Jones, 355 N.C. 117, 133, 558 S.E.2d 97, 107 (2002) (citation omitted). 
Our Supreme Court has held that “[i]n determining whether the [State’s] 
argument was grossly improper, this Court must examine the argument 
in the context in which it was given and in light of the overall factual 
circumstances to which it refers.” State v. Tyler, 346 N.C. 187, 205, 485 
S.E.2d 599, 609 (citation omitted), cert. denied, 522 U.S. 1001, 139 L. Ed. 
2d 411 (1997).

Defendant initially challenges the following portion of the State’s 
closing argument:

So, the controlled substances that were present in Joseph 
Shelton’s blood at the time of this collision, Oxycodone and 
Tramadol, and those are impairing substances, the pres-
ence of these drugs in his blood hours after the collision.

And the laws of the State of North Carolina allow for you 
to find persons guilty of impaired driving if they have in 
their blood controlled substances.
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And the State submits to you that these controlled sub-
stances were in his blood and he was impaired by those 
controlled substances and you must follow the law in  
this case.

Defendant contends that these statements were legally incorrect 
because in order to convict Defendant of felony death by vehicle the jury 
had to find beyond a reasonable doubt not merely that impairing sub-
stances were present in Defendant’s bloodstream but also that he was 
appreciably impaired at the time of the accident. However, in his brief, 
Defendant selectively quotes from this portion of the State’s argument 
and omits other statements in which the prosecutor made clear that 
Defendant could only be convicted if he was, in fact, legally impaired. 
The relevant portion of the State’s argument — in its entirety — stated 
as follows:

The State alleges and has proven to you that the defen-
dant was impaired by a controlled substance at the time of  
this collision.

And you will find that the defendant is impaired if you 
find that he was under the influence of an impairing 
substance, which is what the Court will tell you the law is.

So, the controlled substances that were present in Joseph 
Shelton’s blood at the time of this collision, Oxycodone and 
Tramadol, and those are impairing substances, the pres-
ence of these drugs in his blood hours after the collision.

And the laws of the State of North Carolina allow for you 
to find persons guilty of impaired driving if they have in 
their blood controlled substances.

And the State submits to you that these controlled sub-
stances were in his blood and he was impaired by those 
controlled substances and you must follow the law in  
this case.

(Emphasis added.)

Therefore, when considered contextually the statements cited by 
Defendant from the State’s closing argument did not require interven-
tion ex mero motu by the trial court. Furthermore, following closing 
arguments, the trial court instructed the jury on the issue of impairment, 
and Defendant has not challenged this instruction.



696 IN THE COURT OF APPEALS

STATE v. SHELTON

[263 N.C. App. 681 (2019)]

In addition, Defendant contends that the State improperly appealed 
to the jury’s passion and prejudice in the following portion of its clos-
ing argument.

The people of the State of North Carolina are entitled to 
guilty verdicts for what he did to her. Her family is entitled 
to justice for how he left her.

And you can send a message with your verdicts that this 
will not be tolerated. Let Joseph Shelton know that  
this will not be tolerated. That he’ll be held accountable. 
Let Rhonda Anderson’s family right there know that jus-
tice will be served and let the community, the community, 
right, let them know that people who drive while impaired 
will be severely punished.

You must not let Joseph Shelton who drove under the 
influence with his history on a revoked license that ran 
over that woman and left her there for dead walk out of 
this courtroom with nothing more than a misdemeanor.

You are the moral voice and conscience of this commu-
nity, the community you live in, and you can be the some-
body that ought to do something. If you don’t act, no one 
can. If you don’t decide, no one can.

And the moment of decision is here. It’s here. You go back 
in that jury room, search your heart, search your mind, 
decide what you think is right. It’s not going to be easy, but 
you’ve got to decide.

Our Supreme Court has held that it is permissible for a prosecutor to 
argue “that for purposes of defendant’s trial, they are the voice and con-
science of the community.” State v. Brown, 320 N.C. 179, 204, 358 S.E.2d 
1, 18, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). It is also not 
improper for prosecutors to “tell the jury that its verdict will send a mes-
sage to the community[.]” State v. Golphin, 352 N.C. 364, 471, 533 S.E.2d 
168, 237 (2000) (quotation marks and citation omitted), cert. denied, 532 
U.S. 931, 149 L. Ed. 2d 305 (2001).

Based on our careful review of the transcript, we are once again 
unable to agree with Defendant that the State’s argument was so grossly 
improper that intervention ex mero motu was required. Accordingly, 
Defendant’s argument is overruled.
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Conclusion

For the reasons stated above, we conclude that Defendant received 
a fair trial free from error.

NO ERROR.

Judges BRYANT and STROUD concur.

STATE OF NORTH CAROLINA 
v.

MICHAEL ANTHONY SHERIDAN 

No. COA18-312

Filed 5 February 2019

1. Sexual Offenses—sexual offense in parental role—suffi-
ciency of evidence—parent-child relationship

There was sufficient evidence of a parent-child relationship in 
a prosecution for sexual offense in a parental role where defendant 
paid for a fourteen-year-old’s care and support at a time when she 
was legally unable to work and maintain herself, made numerous 
representations to others of his parental and supervisory role over 
the child, indicated to police that he was her godfather, represented 
to a friend that he was trying to help her and get her enrolled in 
school, and told his other girlfriends that the victim was his daugh-
ter. There was no indication that he was a friend of the family, and 
he initiated a relationship of trust by approaching the victim with 
reference to his daughter, who was the same age, and he was always 
present when the two girls were hanging out at his house.

2. Constitutional Law—speedy trial—pro se motion—represen-
tation by counsel

Defendant’s pro se motion for a speedy trial, made while defen-
dant was represented by counsel, was properly before the Court of 
Appeals where the trial court ruled on the motion.

3. Constitutional Law—speedy trial—length of delay—Barker 
factors

The trial court’s ruling on a motion for speedy trial was 
remanded where the twenty-eight month delay between arrest and 
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trial was enough to trigger further analysis. The appeal was insuf-
ficiently developed for analysis and determination where the trial 
court did not consider all of the factors under Barker v. Wingo, 407 
U.S. 514 (1972).

4. Sexual Offenses—sexual offense in parental role—mistrial 
denied—statement of expert

The trial court did not abuse its discretion in a prosecution 
for sexual offense in a parental role by denying a mistrial where 
an expert witness stated that the child was neglected because her 
mother allowed her to stay with defendant, who had a criminal his-
tory. The trial court immediately sustained defendant’s objection 
and instructed the jury not to consider the remark. Furthermore, 
the disclosure of defendant’s history of criminality was vague and 
did not suggest that defendant had been convicted of anything. 

5. Satellite-Based Monitoring—lifetime monitoring—order—no 
evidence

An order that defendant would be subject to satellite-based 
monitoring for the remainder of his life was remanded for proper 
analysis and determination under N.C.G.S. § 14-208.40A where no 
evidence was presented in support of the order. 

Appeal by defendant from judgments entered 24 March 2017 by 
Judge Reuben F. Young in Wake County Superior Court. Heard in the 
Court of Appeals 17 January 2019.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Sherri Horner Lawrence, for the State. 

Appellate Defender Glenn Gerding, by Assistant Appellate Defender 
Wyatt Orsbon, for defendant-appellant.

TYSON, Judge.

Michael Anthony Sheridan (“Defendant”) appeals from judgments 
entered upon a jury’s verdicts and convictions of four counts of first-
degree sexual exploitation of a minor, two counts of statutory rape, and 
one count of sexual offense in a parental role. We find no error in part and 
remand for appropriate findings on Defendant’s pro se speedy trial motion 
and the trial court’s satellite-based monitoring (“SBM”) determination.
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I.  Background

T.S. (“Tonya”) met Defendant in March 2013, in the Raleigh neigh-
borhood where they both lived. Tonya was fourteen years old and 
Defendant was forty-four. Defendant told Tonya about and introduced 
her to his daughter, who was around the same age. Tonya began “hang-
ing out” with Defendant’s daughter, and Defendant was “always” around. 

On 14 March 2013, Defendant asked Tonya if she wanted to “hang 
out” at his house the next day, while she waited for his daughter to get 
home. The next day, Defendant told Tonya his daughter was home, and 
she should come over. 

Once she entered his house, Defendant told Tonya they were alone. 
Defendant took Tonya into his bedroom, began kissing her, removed 
their clothes, and engaged in her first vaginal intercourse. Defendant 
and Tonya engaged in vaginal intercourse and fellatio “every day” there-
after, and within a week or two Tonya came to believe she was “in love” 
with Defendant.

Tonya moved with her family to Hertford County in November 2013. 
Defendant continued engaging in sexual relations with Tonya after the 
move, when she returned to Raleigh with her mother to visit in the area. 
In June 2014, Tonya moved back to Raleigh and lived with Defendant. 
Defendant had told Tonya she could choose where she wanted to live 
after she turned sixteen years old. Tonya told her mother Defendant had 
offered her a job in Raleigh, and she was going to live with and work  
for him. 

Defendant and Tonya shared a bed when she moved in with him and 
immediately resumed their sexual relationship. Their near daily sexual 
activity occurred before and after Tonya’s sixteenth birthday. Between 
2013 and 2014, Tonya used Defendant’s phone at his request to take four 
or five nude photographs of herself. Defendant purchased food and 
clothing for Tonya and gave her a bank card to use for expenses. 

On 27 October 2014, Defendant and Tonya argued. At Tonya’s 
request, her grandmother dropped her off at her mother’s boyfriend’s 
house in Harnett County. Tonya’s mother’s boyfriend refused to allow 
Tonya to stay, and she returned to Defendant’s house in a taxicab late 
that night. 

When she arrived, Tonya found Defendant naked in bed with 
another woman. Tonya requested Defendant to pay for her cab fare, but 
he refused. An argument ensued and the police were called. The cab 
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driver retained all of Tonya’s luggage and belongings for the unpaid fare. 
Tonya was arrested and taken to jail for failing to pay the cab fare. 

Tonya was released from jail at approximately 3:00 a.m. on  
28 October 2014 and walked back to Defendant’s home from the jail. The 
other woman was still at the house. Defendant and Tonya argued, and 
the other woman was driven home by Defendant’s housemate. Tonya 
and Defendant slept in the same bedroom, but upon waking continued 
to argue, mainly about access to a phone. Defendant had provided Tonya 
with a phone when she had moved in, but he had taken it away from her. 

Tonya attempted to retrieve the phone while Defendant was in the 
shower, but Defendant allegedly began to physically assault her. Tonya 
grabbed a beer bottle and struck him on the head. Defendant escalated 
the assault, and when Tonya fell to the floor, she saw a knife and grabbed 
it. Defendant and Tonya grappled with the knife, but she regained control 
of it and stabbed Defendant. The assaults continued, and Defendant’s 
mother called 911. 

Officers arrived and Tonya was transported to the hospital and 
underwent a sexual assault examination. Tonya told police officers that 
Defendant had raped her that day and had been sexually active with her 
prior to that occurrence. Tonya was placed into foster care. Soon after, 
Tonya learned she was pregnant again and gave birth to a son. She had 
previously aborted an earlier pregnancy. Subsequent DNA testing con-
firmed to a confidence interval of 99% that Defendant was the father of 
the child. 

Defendant was indicted for four counts of first-degree sexual exploi-
tation of a minor, two counts of statutory rape, one count of sexual 
offense in a parental role, one count of indecent liberties with a minor, 
and of attaining habitual felon status. Defendant had retained counsel, 
but filed a pro se motion for a speedy trial on 14 April 2015, while being 
incarcerated in the Wake County Jail for approximately six months. Even 
though Defendant was represented by counsel, the trial court heard and 
denied the pro se motion.

Defendant’s case was called for trial on 20 March 2017. The jury’s 
verdict found Defendant guilty of the four counts of sexual exploita-
tion, two counts of statutory rape, and one count of sexual offense in 
a parental role. The State dismissed the charges of indecent liberties 
and Defendant having attained habitual felon status. Defendant was 
sentenced to two consecutive sentences of 317-441 months, one con-
secutive sentence of 33-100 months, and four consecutive sentences of 
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96-176 months. He was also ordered to register as a sex offender and 
enroll in SBM for the remainder of his natural life. 

Defendant gave oral notice of appeal in open court, but did not 
enter written notice of appeal of the civil SBM order. Defendant has 
subsequently filed a petition for writ of certiorari to seek review of the  
civil SBM.

II.  Jurisdiction

An appeal of right of Defendant’s criminal convictions lies with this 
Court pursuant to N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444 (2017).

III.  Issues

Defendant argues the trial court erred by (1) denying his motion 
to dismiss the charge of sexual offense in a parental role; (2) denying 
his motion for speedy trial; and, (3) denying his motion for mistrial. 
Defendant also asserts his counsel failed to provide effective assistance.

IV.  Motion to Dismiss

[1] Defendant asserts the trial court erred in denying his motion to 
dismiss the charge of sexual offense in a parental role. He argues the 
State presented insufficient evidence a parent-child relationship existed 
between Defendant and Tonya. We disagree.

A.  Standard of Review

“Upon a defendant’s motion to dismiss for insufficient evidence, the 
question for the Court is whether there is substantial evidence (1) of each 
essential element of the offense charged . . . and (2) of defendant’s being 
the perpetrator of such offense. If so, the motion is properly denied.” 
State v. Sweat, 366 N.C. 79, 84, 727 S.E.2d 691, 695 (2012) (alteration 
original) (citation and internal quotation marks omitted). The evidence 
is to be considered and reviewed in the light most favorable to the State, 
including all reasonable inferences therefrom. State v. Powell, 299 N.C. 
95, 99, 261 S.E.2d 114, 117 (1980).

“The evidence need only give rise to a reasonable inference of guilt 
in order for it to be properly submitted to the jury for a determination 
of defendant’s guilt beyond a reasonable doubt.” State v. Stone, 323 N.C. 
447, 452, 373 S.E.2d 430, 433 (1988). A motion to dismiss should only be 
granted when the evidence presented raises no more than a “suspicion 
of guilt.” Id. 
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Whether the State presented sufficient evidence is a question of law, 
which this Court reviews de novo. State v. Cox, 367 N.C. 147, 150-51, 749 
S.E.2d 271, 274-75 (2013) (citation omitted).

B.  Analysis

Defendant was charged with violating N.C. Gen. Stat. § 14-27.7(a), 
which prohibits a person “who has assumed the position of a parent in 
the home of a minor victim [from] engag[ing] in vaginal intercourse or a 
sexual act with a victim who is a minor residing in the home.” N.C. Gen. 
Stat. § 14-27.7(a) (2015). This statute was recodified as § 14-27.31, but the 
relevant language is virtually identical. 2015 N.C. Sess. Laws 181, § 13(a). 

To survive a motion to dismiss, the State must have presented 
evidence that Defendant “had (1) assumed the position of a parent in  
the home, (2) of a minor victim, and (3) engaged in a sexual act with the 
victim residing in the home.” State v. Oakley, 167 N.C. App. 318, 322, 605 
S.E.2d 215, 218 (2004) (citation omitted). Defendant asserts the factor at 
issue in this case is whether or not Defendant assumed a “parental role” 
in his relationship with Tonya.

This Court has identified a “parental role” to include evidence of 
“emotional trust, disciplinary authority, and supervisory responsibility.” 
State v. Bailey, 163 N.C. App. 84, 93, 592 S.E.2d 738, 744 (2004). The 
most significant of these factors is whether the defendant and the minor 
“had a relationship based on trust that was analogous to that of a parent 
and child.” Id. at 94, 592 S.E.2d at 745. It is not necessary for the defen-
dant to have maintained a romantic relationship with the child’s parent 
or to exercise any legal rights over the child in order to be prosecuted 
under the statute. Id. 

Defendant argues Tonya was over sixteen years old and she engaged 
in a “consensual” relationship with him. However, the statute clearly 
indicates consent is not a defense. N.C. Gen. Stat. § 14-27.31(c) (2017). 
Further, this Court has found a parental role existed between a sixteen-
year-old victim and a twenty-three-year-old defendant. Oakley, 167 N.C. 
App. at 319, 605 S.E.2d at 216. The sexual relationship began when the 
victim was sixteen, and he began residing with the defendant when he 
was seventeen. Id. at 319, 605 S.E.2d at 216-17.

Both prior to and during the time the victim was living with him, 
the defendant had “paid for all of [the victim’s] support . . . including 
food, shelter, gifts and spending money.” Id. at 323, 605 S.E.2d at 219. 
The defendant, Oakley, held himself out to be the victim’s temporary 
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custodian to the victim’s parole officer. Id. Evidence at trial indicated 
the defendant was a friend of the family. Id. at 323, 605 S.E.2d at 218.

Similar to the defendant in Oakley, Defendant paid for Tonya’s 
care and support at a time she was legally unable to work and main-
tain herself. He also made numerous representations to others of his 
parental and supervisory role over Tonya: he indicated to police he was 
her “godfather,” represented to a friend he was trying to help Tonya out 
and get her enrolled in school, and told his other girlfriends Tonya was 
his “daughter.” While there was no indication Defendant was a friend of 
Tonya’s family, there is evidence he initiated a relationship of trust by 
approaching Tonya with references to his daughter, who was the same 
age, and being “always” present when the two girls were “hanging out” 
at his house. 

Viewed in the light most favorable to the State, sufficient evidence 
of Defendant’s exercise of a parental role over Tonya was presented to 
survive Defendant’s motion to dismiss. See Powell, 299 N.C. at 99, 261 
S.E.2d at 117. We find no error in the trial court’s denial of Defendant’s 
motion to dismiss this charge.

V.  Motion for Speedy Trial

Defendant argues the trial court erred in denying his motion for 
speedy trial without addressing any of the Barker v. Wingo factors. We 
remand for appropriate findings.

A.  Standard of Review

The appeal of a denial of a speedy trial motion raises a question of 
constitutional law, which is subject to de novo review. State v. Johnson, 
__ N.C. App. __, __, 795 S.E.2d 126, 131 (2016) (citation omitted).

B.  Analysis

[2] The State argues this issue is not properly before this Court. 
Defendant filed his pro se motion for a speedy trial on 14 April 2015. 
At that time, Defendant was represented by retained counsel. It is well 
established that a defendant cannot file motions on his own behalf and 
also be represented by counsel. State v. Williams, 363 N.C. 689, 700, 
686 S.E.2d 493, 501 (2009). Nothing in the record indicates Defendant’s 
appointed trial counsel adopted his pro se motion:

my client I believe wishes to address the Court prior to 
going further. He’s indicated to me, as I heard, his own 
motions that he is wanting to make.
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The defendant in Williams argued the trial court erred by declining 
to rule on his pro se motions, including his pro se motion for speedy 
trial. Id. The Supreme Court found this refusal to rule on the defendant’s 
pro se motion was not error. Id. Unlike in Williams, the trial court in the 
present case ruled on Defendant’s pro se motion for speedy trial, stating, 
“the defendant’s motion for a speedy trial is hereby denied.” 

Where a trial court has specifically considered and denied a defen-
dant’s constitutional argument, this Court has granted review. E.g., In re 
Hall, 238 N.C. App. 322, 329, 768 S.E.2d 39, 44 (2014) (concerning ex post 
facto violation); State v. Kirkwood, 229 N.C. App. 656, 665-66, 747 S.E.2d 
730, 736-37 (2013) (trial court’s sua sponte ruling on double jeopardy 
issue gave this Court jurisdiction over the issue on appeal). Defendant’s 
argument is properly before this Court. Because this is a question of law, 
subject to de novo review, we consider the matter anew. Johnson, __ 
N.C. App. at __, 795 S.E.2d at 131.

[3] A defendant is guaranteed the right to a speedy trial under the 
Constitution of the United States and the North Carolina Constitution. 
U.S. Const. amend. VI; N.C. Const. art. I, § 18. The Supreme Court of the 
United States set out a four-factor balancing test to determine whether 
a defendant’s right to a speedy trial under the Constitution of the United 
States was violated. Barker v. Wingo, 407 U.S. 514, 530, 33 L. Ed. 2d 101, 
117 (1972). 

Reviewing courts are to consider the “[l]ength of the delay, the rea-
son for the delay, the defendant’s assertion of his right, and prejudice 
to the defendant.” Id. North Carolina adopted this four-factor balancing 
test to analyze purported speedy trial violations under our state’s con-
stitution. State v. Grooms, 353 N.C. 50, 62, 540 S.E.2d 713, 721 (2000). 

The “length of the delay is not per se determinative” of whether a 
defendant’s right to a speedy trial has been violated. Id. The Supreme 
Court of the United States has noted a delay becomes “presumptively 
prejudicial” as it approaches one year, which is enough to warrant fur-
ther analysis. Doggett v. United States, 505 U.S. 647, 652 n.1, 120 L. Ed. 
2d 520, 528 n.1 (1992). 

Here, the twenty-eight months’ delay between Defendant’s arrest 
and trial is enough to trigger further analysis. While the trial court was 
not obligated to consider Defendant’s pro se motion for speedy trial 
while he was represented by counsel, because it did so, it erred by not 
considering all the Barker factors and making appropriate findings. The 
record on appeal is insufficiently developed for this analysis and deter-
mination to be made by this Court. 
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“A full evidentiary hearing is required in order for the superior court 
to hear and make an appropriate assessment of Defendant’s arguments. 
If the superior court ultimately concludes Defendant’s right to a speedy 
trial was violated, the only remedy is dismissing the indictment and 
vacating those convictions.” State v. Wilkerson, __ N.C. App. __, __, 810 
S.E.2d 389, 396 (2018). We remand to the trial court for a proper Barker 
v. Wingo analysis and appropriate findings. 

VI.  Motion for Mistrial

[4] Defendant argues the trial court erred by denying his motion for mis-
trial when an expert witness opined that Tonya was neglected because 
her mother allowed her to stay with Defendant, “a person who had a 
history of criminality.” We disagree.

A.  Standard of Review

A trial court is required to call a mistrial “if there occurs during the 
trial an error or legal defect in the proceedings . . . resulting in substan-
tial and irreparable prejudice to the defendant’s case.” N.C. Gen. Stat.  
§ 15A-1061 (2017). Whether or not there has been “substantial and irrep-
arable prejudice” is a matter that rests within the discretion of the trial 
court. State v. Mills, 39 N.C. App. 47, 50, 249 S.E.2d 446, 448 (1978), cert. 
denied, 296 N.C. 588, 254 S.E.2d 33 (1979). “[A]bsent a showing of abuse 
of that discretion, the decision of the trial court will not be disturbed on 
appeal.” Id.

B.  Analysis

Dr. Elizabeth Witman, the director of SAFEchild Advocacy Center, 
testified about Tonya’s medical evaluation and diagnostic interview. 
When asked whether she had any concerns about Tonya’s biological 
family, Dr. Witman replied:

I did. We always try to look very carefully at those issues 
and it was my opinion sometimes I’m not describing all 
these motivation to why a child’s been mission [sic] 
treated or neglected. It could be to a number of factors. It 
doesn’t necessarily always mean ill intention, but I think 
because of her mother’s homelessness and probably finan-
cial struggles and some other issues it was my opinion that 
she was neglected by being allowed to live with a person 
who had a history of criminality. 

Defense counsel immediately moved to strike, and the trial court 
sustained the objection and instructed the jury: 
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Ladies and gentlemen, with regard to the last remark by 
this witness you are to disregard that remark and not con-
sider it as part of your consideration towards a delibera-
tion to a verdict in this case. 

The trial court denied defense counsel’s motion for mistrial.

“When the trial court withdraws incompetent evidence and instructs 
the jury not to consider it, any prejudice is ordinarily cured.” State  
v. Black, 328 N.C. 191, 200, 400 S.E.2d 398, 404 (1991). Defendant argues 
some evidence “is so inherently prejudicial that its influence on the jury 
cannot be cured with an instruction to disregard it” and cites to State  
v. Hunt, 287 N.C. 360, 215 S.E.2d 40 (1975), and State v. Aycoth, 270 N.C. 
270, 154 S.E.2d 59 (1967), for support.

In Hunt, evidence of the defendant’s “police record,” and that he 
was on probation “for possession of marijuana and assault” was improp-
erly introduced during cross-examination of a defense witness. 287 N.C. 
at 372-73, 215 S.E.2d at 48. Shortly thereafter, court adjourned for the 
day. Id. at 373, 215 S.E.2d at 48. Defense counsel moved for a mistrial 
at the beginning of court the next day. Id. The trial court denied that 
motion, but instructed the jury to disregard the testimony. Id.

The Supreme Court found “the instructions then given were not spe-
cific as to the content of the challenged questions, and by this time the 
evidence must have found secure lodgment in the minds of the jurors.” 
Id. at 376, 215 S.E.2d at 50. The Court also limited its holding to the spe-
cific “circumstances of [that] capital case.” Id. at 376, 215 S.E.2d at 51.

In Aycoth, during cross-examination, a State’s witness revealed the 
defendant had been previously arrested on another charge and had been 
indicted for murder. 270 N.C. at 272, 154 S.E.2d at 60. Defense counsel 
immediately objected and moved to strike, and the trial court allowed 
the motion and instructed the jury to not “consider” the previous state-
ments. Id. Defense counsel moved for a mistrial after the State rested, 
which was denied. Id. The Supreme Court found “the incompetent evi-
dence to the effect [the defendant] had been or was under indictment 
for murder was of such serious nature that its prejudicial effect was not 
erased by the court’s quoted instruction.” Id. at 273, 154 S.E.2d at 61.

Unlike in Hunt, the trial court immediately sustained the objection 
and instructed the jury “to disregard that remark and not consider it.” 
Further, and unlike in Aycoth, the disclosure of Defendant’s history of 
criminality was vague and did not suggest Defendant had previously 
been convicted of anything. Defendant has failed to show the trial 
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court abused its discretion in denying Defendant’s motion for mistrial. 
Defendant’s arguments are overruled.

VII.  Ineffective Assistance of Counsel

[5] Defendant argues he was denied effective assistance of counsel 
when his attorney stated it would be “pointless” to proceed with a SBM 
hearing. This statement came after the prosecutor acknowledged the 
cumulative length of Defendant’s sentences might make a SBM determi-
nation “a moot point,” but was prepared to present evidence nonethe-
less. Because the trial court failed to comply with statutory mandates, 
we need not reach the merits of Defendant’s argument. 

We initially address whether this issue is properly before this Court. 
Defendant did not file written notice of appeal for the SBM determina-
tion, as required by N.C. R. App. P. 3. Defendant filed a petition for writ of 
certiorari, requesting this Court to consider his arguments on the merits. 
This Court has previously granted petitions for certiorari when a defen-
dant has given oral notice of appeal, but failed to comply with Rule 3 
for an appeal of the SBM determination. State v. Dye, __ N.C. App. __, 
__, 802 S.E.2d 737, 741 (2017); State v. Green, 229 N.C. App. 121. 128, 746 
S.E.2d 457, 464 (2013).

A writ of certiorari “may be issued in appropriate circumstances by 
either appellate court to permit review of the judgments and orders of 
trial tribunals when the right to prosecute an appeal has been lost by fail-
ure to take timely action[.]” N.C. R. App. P. 21(a)(1). Defendant argues 
issuing a writ of certiorari is appropriate because the trial court erro-
neously concluded Defendant’s convictions were “aggravated offenses” 
under N.C. Gen. Stat. § 14-208.6(1a) (2017). Aggravated offenses include 
those where a defendant (1) engaged in a penetrative sexual act with 
a victim of any age “through the use of force or the threat of serious 
violence” or (2) engaged in a penetrative sexual act with a child under 
twelve. Id. We agree, grant Defendant’s petition, and issue the writ.

When a defendant is convicted of a reportable offense under the sex 
offender registration scheme, the district attorney is required to present 
evidence at the sentencing phase of whether: (1) the defendant has been 
classified as a sexually violent predator; (2) the defendant is a recidivist; 
(3) the conviction is an aggravated offense; (4) the sexual act or rape 
was of a victim under thirteen and the defendant was an adult; or, (5) the 
offense involved physical, mental, or sexual abuse of a minor. N.C. Gen. 
Stat. § 14-208.40A(a) (2017). 
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In this case, no evidence was presented prior to or to support the 
trial court’s determination that Defendant would be subject to SBM 
for the remainder of his life. We vacate the order requiring Defendant 
to enroll in SBM for the remainder of his life, and remand for proper 
analysis and determination under N.C. Gen. Stat. § 14-208.40A. See State  
v. Davison, 201 N.C. App. 354, 364, 689 S.E.2d 510, 517 (2009).

VIII.  Conclusion

The State presented sufficient evidence of Defendant’s parental role. 
The trial court did not err by denying Defendant’s motion to dismiss the 
charge of sexual offense by substitute parent. The trial court did not 
abuse its discretion in denying Defendant’s motion for mistrial.

The trial court erred in failing to conduct a proper analysis of the 
Barker v. Wingo factors prior to denying Defendant’s pro se motion for 
speedy trial. We remand this issue to the trial court for an appropriate 
analysis and findings. 

We vacate Defendant’s SBM determination and remand for the trial 
court to conduct a proper determination in accordance with N.C. Gen. 
Stat. § 14-208.40A. It is so ordered.

NO ERROR IN PART, VACATED IN PART, AND REMANDED. 

Judges ZACHARY and COLLINS concur.
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